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ATTORNEY  GENERAL
Under provisions set out in the Texas Constitution, the Texas Government Code, Titl  4, §402.042  and
numerous statutes, the attorney general is authorized to write advisory opinions for state and local officials.
These advisory opinions are requested by agencies or officials when they are confronted with unique or
unusually difficult legal questions. The attorney general also determines, under authority of the Texas Op n
Records Act, whether information requested for release from governmental agencies may be held from public
disclosure. Requests for opinions, opinions, and open record decisions are summarized for publication in the
Texas Register. The Attorney General responds to many requests for opinions and open records decisions
with letter opinions. A letter opinion has the same force and effect as a formal Attorney General Opinion, and
represents the opinion of the Attorney General unless and until it is modified or overruled by a subsequent
letter opinion, a formal Attorney General Opinion, or a decision of a court of record. To request copies of
opinions, phone (512) 462-0011. To inquire about pending requests for opinions, phone (512) 463-2110.
Request for Opinions
ID# 39113. Request from The Honorable Edwin E. Powell, Jr.,
Coryell County Attorney, P.O. Box 796, 113 South 7th Street,
Gatesville, Texas 76528, concerning authority of a municipality to
enact a drainage utility fee under §402.047, Local Government Code.
ID# 39312. Request from The Honorable Howard Freemyer,
Kent County Attorney, Kent County Courthouse, Jayton, Texas
79528, concerning application for designation of a public road under
§251.053, Transportation Code.
ID# 39325. Request from The Honorable John W. Berry, Karnes
County Attorney, 101 North Panna Maria, Suite 10, Karnes City,
Texas 78118, concerning whether the Karnes County Correctional
Center is subject to ad valorem taxation.
ID# 39336. Request from The Honorable J.E. (Buster) Brown,
Texas Senate, P.O. Box 12068, Austin, Texas 78711, concerning
constitutionality of a municipality’s uncompensated displacement of
private garbage haulers in newly-annexed areas.
TRD-9701202
♦ ♦ ♦
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TEXAS
 ETHICS COMMISSION
The Texas Ethics Commission is authorized by the Government Code, §571.091, to issue advisory
opinions in regard to the following statues: the Government Code, Chapter 302; the Government
Code, Chapter 305; the Government Code, Chapter 572; the Election Code, Title 15; the Penal
Code, Chapter 36; and the Penal Code, Chapter 39.
Requests for copies of the full texas of opinions or questions on particular submissions should be
addressed to the Office of the Texas Ethics Commission, P.O. Box 12070, Austin, Texas 78711-
2070, (512) 463-5800.
Ethics Advisory Opinions
EAO-356 (AOR-394). Whether a state representative may use
political contributions to pay for transportation and hotel expenses
to attend the swearing-in ceremony of a United States Congressman
from Texas.
SUMMARY
Whether a member of the Texas Legislature may use political
contributions to pay expenses in connection with a swearing-in
ceremony for a member of the United States Congress depends on
the intent with which the expenditures are made.
EAO-357 (AOR-395). Whether a legislative caucus may continue
to receive contributions of personal services during the contribution
moratorium period if the agreement to provide the services was
entered into before the moratorium period.
SUMMARY
A legislative caucus must refuse contributions of personal services
from nonmembers during the moratorium period imposed by Election
Code §253.0341 even if the agreement to provide the services was
entered into before the start of the moratorium period.





Filed: January 24, 1997
♦ ♦ ♦
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 EMERGENCY RULES
An agency may adopt a new or amended section or repeal an existing section on an emergency
basis if it determines that such action is necessary for the public health, safety, or welfare of this
state. The section may become effective immediately upon filing with the Texas Register, or on a
stated date less than 20 days after filing and remaining in effect no more than 120 days. The
emergency action is renewable once for no more than 60 additional days.
Symbology in amended emergency sections. New language added to an existing section is
indicated by the use of bold text. [Brackets] indicate deletion of existing material within a
section.
TITLE 25. HEALTH SERVICES
Part I. Texas Department of Health
Chapter 133. Hospital Licensing
Subchapter D. Special Service Requirements
25 TAC §133.52
The Texas Department of Health (TDH) adopts on an emer-
gency basis an amendment to §133.52 concerning standards
for the provision of mental health services in an identifiable
part of a hospital. The amendment requires hospitals provid-
ing mental health services to comply with specific rules adopted
by the Texas Board of Mental Health and Mental Retardation
(TXMHMR) which are set out in subsection (b)(1)-(5).
The Texas Hospital Licensing Law, Health and Safety Code,
§241.0265 states that the care and treatment of a patient
receiving mental health services in a hospital is governed by
the standards adopted by TXMHMR to the same extent as if
the TXMHMR standards were rules adopted by the Board of
Health. TDH is required to enforce the TXMHMR standards.
In order to meet the requirements of state law in the Texas
Hospital Licensing Law, it is necessary for TDH to adopt this
amendment on an emergency basis under the Administrative
Procedure Act, Government Code, §2001.034.
TXMHMR contemporaneously repealed and adopted new rules
as follows: Chapter 401, Subchapter J (relating to Standards
of Care and Treatment in Psychiatric Hospitals), as referenced
in §133.52(b)(1), was adopted effective September 13, 1996;
Chapter 405, Subchapter FF (relating to Consent to Treatment
with Psychoactive Medication), as referenced in §133.52(b)(4),
was adopted effective October 1, 1996; and Chapter 405,
Subchapter F (relating to Voluntary and Involuntary Behav-
ioral Interventions in Mental Health Programs (formerly titled
Restraint and Seclusion in Mental Health Facilities)), as ref-
erenced in §133.52(b)(5), was amended effective October 1,
1996. TXMHMR amended Chapter 404, Subchapter E (relating
to Rights of Persons Receiving Mental Health Services), as ref-
erenced in §133.52(b)(2), effective October 1, 1996. TXMHMR
made no changes to Chapter 405, Subchapter E (relating to
Electroconvulsive Therapy) as referenced in §133.52(b)(3).
The amendments to subsection (b)(1)-(5) delete the effective
dates of the TXMHMR rules so that the TXMHMR rules are
accurately described and so that TDH will not have to amend
its rules next time TXMHMR revises its rules; correct an
incomplete sentence; delete a provision in subsection (b)(4)
which no longer applies due to TXMHMR’s deletion of the
funding provision from the TXMHMR rule; and reflect the new
title of the TXMHMR rule referenced in subsection (b)(5). The
amendments are adopted on an emergency basis in order to
meet the requirements of the Texas Hospital Licensing Law to
enforce the revisions made by TXMHMR effective September
13, 1996, and October 1, 1996, and to prevent confusion by
hospitals as to which rules are in effect.
Contemporaneous with this emergency adoption, TDH is
proposing this amendment for public comment.
The amendment is adopted on an emergency basis under the
Health and Safety Code, Chapter 241, which provides the
Texas Board of Health (board) with authority to adopt rules
to establish and enforce minimum standards for the licensing
of hospitals; Chapter 321 which provides the board with the
authority to adopt a patient bill of rights; §12.001 which provides
the board with the authority to adopt rules for the performance
of every duty imposed by law upon the board, TDH and the
commissioner of health; and Government Code, §2001.034,
which provides the Board with the authority to adopt rules on
an emergency basis.
§133.52. Standards for the Provision of Mental Health Services In
an Identifiable Part of a Hospital.
(a) (No change.)
(b) Compliance. A hospital providing mental health services
shall comply with the following rules adopted by the TexasBoard
of Mental Health and Mental Retardation [board] (TXMHMR):
(1) Chapter 401, Subchapter J of this title (relating to
Standards of Care and Treatment in Psychiatric Hospitals) [effective
February 10, 1994];
(2) Chapter 404, Subchapter E of this title (relating to
Rights of Persons Receiving Mental Health Services) [effective De-
cember 10, 1993,]. A hospital shall prominently and conspicuously
post a copy of the patient’s bill of rights for display in a public area
of the hospital that is readily available to patients, residents, employ-
ees, and visitors, in English and in a second language appropriate to
the demographic makeup of the community served;
(3) Chapter 405, Subchapter E of this title (relating to
Electroconvulsive Therapy) [effective December 10, 1993];
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(4) Chapter 405, Subchapter FF of this title (relating
to Consent to Treatment with Psychoactive Medication) [effective
October 1, 1993. This subchapter applies in cases in which a patient
is committed to care that is funded by the state]; and
(5) Chapter 405, Subchapter F of this title (relating to
Voluntary and Involuntary Behavioral Interventions in Mental
Health Programs), [Restraint and Seclusion in Mental Health
Facilities) effective August 20, 1984].
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Chapter 134. Private Psychiatric Hospitals and
Crisis Stabilization Units
Subchapter C. Operational Requirements
25 TAC §134.22
The Texas Department of Health (TDH) adopts on an emer-
gency basis an amendment to §134.22 concerning standards
for the provision of mental health services in hospitals and crisis
stabilization units. The amendment requires private psychiatric
hospitals and crisis stabilization units to comply with specific
rules adopted by the Texas Mental Health and Mental Retarda-
tion Board (TXMHMR) which are set out in subsection (b)(1)(A)-
(E).
The Texas Hospital Licensing Law, Health and Safety Code,
§241.0265 states that the care and treatment of a patient
receiving mental health services in a hospital is governed by
the standards adopted by TXMHMR to the same extent as if
the TXMHMR standards were rules adopted by the Board of
Health. TDH is required to enforce the TXMHMR standards.
In order to meet the requirements of state law in the Texas
Hospital Licensing Law, it is necessary for TDH to adopt this
amendment on an emergency basis under the Administrative
Procedure Act, Government Code, §2001.034.
TXMHMR contemporaneously repealed and adopted new rules
as follows: Chapter 401, Subchapter J (relating to Standards
of Care and Treatment in Psychiatric Hospitals), as refer-
enced in §134.22(b)(1)(A), was adopted effective September
13, 1996; Chapter 405, Subchapter FF (relating to Consent
to Treatment with Psychoactive Medication), as referenced in
§134.22(b)(1)(D), was adopted effective October 1, 1996; and
Chapter 405, Subchapter F (relating to Voluntary and Involun-
tary Behavioral Interventions in Mental Health Programs (for-
merly titled Restraint and Seclusion in Mental Health Facilities)),
as referenced in §134.22(b)(1)(E), was amended effective Oc-
tober 1, 1996. TXMHMR amended Chapter 404, Subchapter
E (relating to Rights of Persons Receiving Mental Health Ser-
vices), as referenced in §134.22(b)(1)(B), effective October 1,
1996. TXMHMR made no change to Chapter 405, Subchap-
ter E (relating to Electroconvulsive Therapy) as referenced in
§134.22(b)(1)(C), or to Chapter 401, Subchapter K (relating to
Rules Governing Licensure of Crisis Stabilization Units) as ref-
erenced in §134.22(b)(2).
The amendments to subsection (b)(1)(A)-(E) delete the effective
dates of the TXMHMR rules so that the TXMHMR rules are
accurately described and so that TDH will not have to amend its
rules next time TXMHMR revises its rules; correct an incomplete
sentence; delete a provision in subsection (b)(1)(D) which
no longer applies due to TXMHMR’s deletion of the funding
provision from the TXMHMR rule; and reflect the new title
of the TXMHMR rule referenced in subsection (b)(1)(E). The
amendments are adopted on an emergency basis in order to
meet the requirements of the Texas Hospital Licensing Law to
enforce the revisions made by TXMHMR effective September
13, 1996, and October 1, 1996, and to prevent confusion among
private psychiatric hospitals as to which rules are in effect.
Contemporaneous with this emergency adoption, TDH is
proposing this amendment for public comment.
The amendment is adopted on an emergency basis under the
Health and Safety Code, Chapter 577, which provides the
Texas Board of Health (board) with authority to adopt rules to
establish and enforce minimum standards for the licensing of
private mental hospitals and mental health facilities; Health and
Safety Code, §241.0265 which provides the board with authority
to enforce TXMHMR standards; and §12.001 which provides
the board with authority to adopt rules for the performance
of every duty imposed by law upon the board, TDH and the
commissioner of health; and Government Code, §2001.034,
which provides the Board with the authority to adopt rules on
an emergency basis.
§134.22. Standards for the Provision of Mental Health Services In
Hospitals and Crisis Stabilization Units.
(a) (No change.)
(b) Compliance.
(1) A hospital shall comply with the following rules
adopted by the TexasBoard of Mental Health and Mental Retardation
[Board] (TXMHMR):
(A) Chapter 401, Subchapter J of this title (relating to
Standards of Care and Treatment in Psychiatric Hospitals) [effective
February 10, 1994];
(B) Chapter 404, Subchapter E of this title (relating to
Rights of Persons Receiving Mental Health Services) [effective De-
cember 10, 1993,]. A hospital shall prominently and conspicuously
post a copy of the patient’s bill of rights for display in a public area
of the hospital that is readily available to patients, residents, employ-
ees, and visitors, in English and in a second language appropriate to
the demographic makeup of the community served;
(C) Chapter 405, Subchapter E of this title (relating
to Electroconvulsive Therapy) [effective December 10, 1993];
(D) Chapter 405, Subchapter FF of this title (relating
to Consent to Treatment with Psychoactive Medication) [effective
October 1, 1993. This subchapter applies in cases in which a patient
is committed to care that is funded by the state]; and
(E) Chapter 405, Subchapter F of this title (relating
to Voluntary and Involuntary Behavioral Interventions in Mental
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Health Programs) [Restraint and Seclusion in Mental Health Facil-
ities) effective August 20, 1984].
(2) (No change.)
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PROPOSED RULES
Before an agency may permanently adopt a new or amended section or repeal an existing section, a proposal
detailing the action must be published in the Texas Register at least 30 days before action is taken. The 30-
day time period gives interested persons an opportunity to review and make oral or written comments on the
section. Also, in the case of substantive action, a public hearing must be granted if requested by at least 25
persons, a governmental subdivision or agency, or an association having at least 25 members.
Symbology in proposed amendments. New language added to an existing section is indicated by the use of
bold text. [Brackets] indicate deletion of existing material within a section.
TITLE 7. BANKING AND SECURITIES
Part VII. State Securities Board
Chapter 105. Rules of Practice in Contested
Cases
7 TAC §§105.1-105.10
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the State Securities Board or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)
The State Securities Board proposes the repeal of §§105.1-
105.10, concerning rules of practice in contested cases. Repeal
of the existing Chapter 105 will allow for the simultaneous
adoption of a new Chapter 105, which is being concurrently
proposed.
John R. Morgan, Deputy Securities Commissioner, David
Grauer, Director, Enforcement Division, and Michael S. Gunst,
Director, Dealer Registration Division have determined that for
the first five-year period the repeals are in effect there will be
no fiscal implications for state or local government as a result
of enforcing or administering the repeals.
Messrs. Morgan, Grauer, and Gunst also have determined that
for each year of the first five years the repeals are in effect the
public benefit anticipated as a result of enforcing the repeals
will be the elimination of outdated procedures. There will be no
effect on small businesses. There is no anticipated economic
cost to persons who are required to comply with the repeals as
proposed.
Comments on the proposal to be considered by the Board must
be submitted in writing within 30 days after publication of the
proposed sections in the Texas Register . Comments should
be sent to David Weaver, State Securities Board, P.O. Box
13167, Austin, Texas 78711-3167, or sent by facsimile to (512)
305-8310.
The repeals are proposed under Texas Civil Statutes, Article
581-28-1. Section 28-1 provides the Board with the authority
to adopt rules and regulations necessary to carry out and
implement the provisions of the Texas Securities Act, including
rules and regulations governing registration statements and
applications; defining terms; classifying securities, persons,
and matters within its jurisdiction; and prescribing different
requirements for different classes.




§105.3. Presiding Officer or Body.
§105.4. Appearance.
§105.5. Postponements.
§105.6. Written Answers, Briefs, and Stipulations.
§105.7. Presentation of Evidence.
§105.8. Subpoenas and Depositions.
§105.9. Disposition.
§105.10. Record.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.





Earliest possible date of adoption: March 3, 1997
For further information, please call: (512) 305-8300
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7 TAC §§105.1-105.19
The State Securities Board proposes new §§105.1-105.19,
concerning rules of practice in contested cases. The existing
Chapter 105 is being concurrently proposed for repeal.
John R. Morgan, Deputy Securities Commissioner, David
Grauer, Director, Enforcement Division, and Michael S. Gunst,
Director, Dealer Registration Division, have determined that for
the first five-year period the rules are in effect there will be no
fiscal implications for state or local government as a result of
enforcing or administering the rules.
Messrs. Morgan, Grauer, and Gunst also have determined that
for each year of the first five years the rules are in effect the
public benefit anticipated as a result of enforcing the rules will
be that the rules will reflect the provisions of the Administrative
Procedure Act and other requirements regarding hearings in
contested cases conducted by the State Office of Administrative
Hearings. There will be no effect on small businesses. There
is no anticipated economic cost to persons who are required to
comply with the rules as proposed.
Comments on the proposal to be considered by the Board must
be submitted in writing within 30 days after publication of the
proposed sections in the Texas Register. Comments should be
sent to David Weaver, State Securities Board, P.O. Box 13167,
Austin, Texas 78711-3167, or sent by facsimile to (512) 305-
8310.
The new rules are proposed under Texas Civil Statutes, Article
581-28-1. Section 28-1 provides the Board with the authority
to adopt rules and regulations necessary to carry out and
implement the provisions of the Texas Securities Act, including
rules and regulations governing registration statements and
applications; defining terms; classifying securities, persons,
and matters within its jurisdiction; and prescribing different
requirements for different classes.
The new rules affect Texas Civil Statutes, Articles 581-14, 581-
23, and 581-24.
§105.1. Scope.
These rules of practice are applicable to contested cases under the
Texas Securities Act (the "Act"). A "contested case" means a
proceeding in which the legal rights, duties, or privileges of a party
are to be determined after an opportunity for adjudicative hearing. A
"party" means an applicant for registration as a dealer or salesman
under the Act, §§15 or 18, applicant for registration of securities
under the Act, §7, or a person named in an administrative action
taken, or proposed to be taken by the Securities Commissioner. In
a contested case, each party is entitled to an opportunity for hearing
after reasonable notice of not less than 10 days and to respond
and present evidence and argument on each issue involved in the
case. Such hearings shall be open to the public in accordance with
the Public Information Act, Texas Government Code, Chapter 551,
and conducted in accordance with the Administrative Procedure Act,
Texas Government Code, Chapter 2001.
§105.2. Service of Notice.
Unless otherwise specified in this chapter, notice to a party in a
contested case shall be by personal service or by registered or certified
mail to the party’s last known address. Service by mail shall be
complete upon deposit of the document, enclosed in a postpaid,
properly addressed wrapper, in a post office or official depository
under the care and custody of the United States Postal Service.
§105.3. Computation of Time.
Unless otherwise required by law, in computing any period of time set
forth in this chapter, the date of the act, event, or default after which
the designated period of time begins to run is not to be included. The
last day of the period so computed is to be included, unless it is a
Saturday, Sunday, or a legal holiday, in which event the period runs
until the end of the next day which is not a Saturday, Sunday nor a
legal holiday.
§105.4. Request for Hearing.
An applicant taking exception to the failure or refusal of the Securities
Commissioner to register the applicant as a dealer or salesman under
the Act, §§15 or 18, or failure to register securities of the applicant
under the Act, §7, may request a hearing pursuant to the Act, §24,
by filing a written request with the Securities Commissioner. A party
named in an ex parte order issued, or proposed to be issued by the
Securities Commissioner may request a hearing pursuant to the Act,
§24, by filing a written request with the Securities Commissioner no
later than the 30th day after the date on which the party is notified
of such action or proposed action.
§105.5. Presiding Officer or Body.
All hearings in contested cases will be conducted by the State Office
of Administrative Hearings pursuant to the Administrative Procedure
Act. An informal disposition of a contested case may be made by
the Securities Commissioner without a hearing by stipulation of the
parties, agreed settlement, consent order, or default.
§105.6. Notice of Hearing.
(a) A notice of hearing shall include:
(1) a statement of the time, place and nature of the
hearing;
(2) a statement of the legal authority and jurisdiction
under which the hearing is to be held;
(3) a short, plain statement of the matters asserted;
(4) a description of the relief requested; and
(5) if applicable, the disclosure language set forth in
§105.7 of this title (relating to Written Response to Notice of
Hearing).
(b) The Director or an Assistant Director of the Enforcement
Division may sign notices of hearings.
§105.7. Written Response to Notice of Hearing.
(a) If the notice of hearing provides for at least 30 days notice
to a party prior to the hearing in a contested case, the respondent
shall file with both the staff of the State Securities Board and the
State Office of Administrative Hearings a written answer or other
responsive pleading to the matters asserted in the notice of hearing
no later than the 20th day after the date of service of notice to the
respondent of the hearing.
(1) Such a notice of hearing shall include the following
disclosure language set forth in capital letters and 12-point boldface
type: IF YOU DO NOT FILE A WRITTEN ANSWER OR OTHER
WRITTEN RESPONSIVE PLEADING TO THIS NOTICE OF
HEARING NO LATER THAN THE 20TH DAY AFTER THE
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DATE ON WHICH THIS NOTICE WAS MAILED TO YOU, OR
IF YOU FAIL TO ATTEND THE HEARING, THE SECURITIES
COMMISSIONER MAY DISPOSE OF THIS CASE WITHOUT A
HEARING AND GRANT THE RELIEF SET FORTH IN THIS
NOTICE. THE RESPONSE MUST BE FILED IN AUSTIN, TEXAS,
WITH THE STAFF OF THE STATE SECURITIES BOARD AND
THE STATE OFFICE OF ADMINISTRATIVE HEARINGS.
(2) Such a notice of hearing shall include the mailing
addresses where the response may be filed with the staff of the State
Securities Board and the State Office of Administrative Hearings.
(b) The failure of a respondent to timely file a written
response as provided in this section shall entitle the agency to the
remedies relating to default set forth in §105.8 of this title (relating
to Default).
(c) If the notice of hearing provides for less than 30 days
notice to a party prior to the hearing in a contested case, then no
answer need be filed and all allegations will be deemed to be denied
by the party.
§105.8. Default.
(a) The Securities Commissioner may make an informal
disposition of the contested case by default by issuing an order in
which the relief requested in the notice of hearing is granted and the
matters set forth in the notice are deemed admitted as true upon proof
to the Securities Commissioner of proper notice to a respondent in a
contested case and that the respondent has failed to:
(1) file a written response as provided in §105.7 of this
title (relating to Written Response to Notice of Hearing); or
(2) appear in person or through a legal representative on
the day and at the time set for the hearing of the case, whether or not
a written response has been filed.
(b) The administrative law judge assigned to a contested case
shall promptly grant a motion by the staff of the State Securities Board
to seek informal disposition of the case by default.
(c) Upon the motion of a respondent, the Securities Com-
missioner may, for good cause shown, set aside a default order and
reschedule a hearing with the State Office of Administrative Hear-
ings.
(1) A motion by a respondent to set aside a default order
shall be filed with the Securities Commissioner not later than the 20th
day after the date of service of notice to the respondent of the default
order.
(2) A reply by the staff of the State Securities Board to
the motion by a respondent to set aside a default order must be filed
with the Securities Commissioner not later than the 30th day after
the date of service of notice to the respondent of the default order.
(3) If the Securities Commissioner does not formally grant
or deny the motion filed by a respondent to set aside a default order
not later than the 45th day after the date of service of notice to
the respondent of the default order, the motion shall be considered
denied.
§105.9. Appearance.
In order to promote speedy and orderly hearings, parties and their
attorneys, if any, should arrive at the place designated for the hearing
at least one hour prior to the time set for such hearing in order to
provide the parties an opportunity to resolve procedural matters.
(1) An individual may appear in his or her own behalf;
a member of a partnership may represent the partnership; a bona
fide officer of a corporation, trust, association, or other form of
organization may represent that entity; and a duly authorized officer
or employee of a state commission or of a department or political
subdivision of the state may represent the state commission or the
department or political subdivision of the state, in any proceeding.
(2) A person may be represented in a contested case by
an attorney-at-law duly admitted to practice in Texas under the rules
of the Texas Supreme Court. Attorneys who are admitted to practice
law in states other than Texas must comply with the Texas Supreme
Court rules governing admission to the Bar of Texas.
(3) When a respondent appears in his or her own behalf
the respondent shall file with the staff of the State Securities Board
or otherwise state on the record an address at which any notice or
other written communication required to be served upon or furnished
to the respondent may be sent. When an attorney appears in a
representative capacity, the attorney shall file with the staff of the
State Securities Board or otherwise state on the record a notice of
such appearance, which shall state the attorney’s name, address, and
telephone number and the name and address of the person or persons
on whose behalf the attorney appears. Any additional notice or other
written communication required to be served or furnished to the client
may be sent to the attorney at the attorney’s stated address.
(4) Disruptive conduct at any hearing may be ground for
exclusion of the person responsible therefor from said hearing for the
duration of the hearing.
§105.10. Continuance.
(a) Motions for continuance shall:
(1) be in writing, and shall set forth the specific grounds
upon which the party seeks the continuance;
(2) be filed no later than five days before the date of
the hearing, except, for good cause demonstrated in the motion, the
administrative law judge may consider a motion filed subsequent to
that time or presented orally at the hearing;
(3) indicate that the movant has contacted the other party
or parties and whether there is opposition to the motion, or describe
in detail the movant’s attempts to contact the other party or parties;
(4) if seeking a continuance to a date certain, include a
proposed date or dates (preferably a range of dates) and indicate
whether the party or parties contacted agree on the proposed new
date or dates; and
(5) be served on the other party or parties according to
applicable filing and service requirements, except that a motion for
continuance filed five days or less before the date of the hearing shall
be served by hand or facsimile on the same date it is filed with the
office, or by overnight delivery on the next day, unless the motion
demonstrates such service is impracticable.
(b) Responses to written motions for continuance shall be in
writing, except responses to written motions for continuance filed
on the date of the hearing may be presented orally at the hearing.
Written responses to motions for continuance shall be filed on the
earlier of:
(1) three days after receipt of the motion; or
(2) the date and time of the hearing.
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§105.11. Stipulations, Agreed Settlements and Consent Orders.
(a) The parties to a hearing may, by stipulation in writing
filed with the administrative law judge or by the making of a
statement into the record, agree upon the facts or any portion of
the facts involved in the pending controversy, which stipulation may
be considered and used as evidence in the hearing.
(b) At any time, the parties to a contested case may agree to
a settlement of all matters in controversy in connection with the case
and the Securities Commissioner may make an informal disposition
of the case by agreed settlement or consent order without further
proceedings by the State Office of Administrative Hearings.
§105.12. Presentation of Evidence.
(a) Hearings are conducted in a trial format, and unless
otherwise agreed among the parties, the staff of the Securities Board
will present its opening statement first, will present its evidence
first, and will have the right to open and close arguments. The
administrative law judge may reasonably limit the time allotted for
arguments by the parties.
(b) The staff will present evidence to prove the facts alleged
in the notice of hearing. The staff will assume the burden of proving
a prima facie case by a preponderance of the evidence based upon
reasonable inferences drawn from the evidence presented, except that
the burden of proof of an exemption shall be upon the party claiming
the same.
(c) The rules of evidence as applied in nonjury civil cases
in the district courts of this state shall be followed to the extent
required by the Administrative Procedure Act. Irrelevant, immaterial,
or unduly repetitious evidence shall be excluded.
(d) Witnesses may be sworn by the administrative law judge
and the testimony taken under oath.
§105.13. Subpoenas and Discovery.
(a) On a showing of good cause, and on deposit of sums
that will reasonably ensure payment of witness fees and mileage,
the Securities Commissioner shall issue a subpoena addressed to the
sheriff or any constable to require the attendance of witnesses and
the production of books, accounts, records, papers, correspondence,
or other objects as may be necessary and proper for the purposes of
the proceedings.
(b) On a showing of good cause, and on deposit of sums
that will reasonably ensure payment of witness fees and mileage, the
Securities Commissioner shall issue a commission, addressed to the
several officers authorized by statute to take depositions, to require
that the deposition of a witness be taken, which commission shall au-
thorize the issuance of any subpoenas necessary.
(c) Any party desiring to take a deposition shall make written
application therefor, setting forth the reasons why such deposition
should be taken, the name and residence of the witness, the matters
concerning which it is expected to question the witness, and the time
and place proposed for the taking of the deposition.
(d) Depositions will be taken in the manner prescribed for
depositions in the Administrative Procedure Act.
(e) A witness or deponent who is not a party and who
is subpoenaed or otherwise compelled to attend any hearing or
proceeding to give a deposition or to produce books, accounts,
records, papers, correspondence, or other objects that may be
necessary and proper for the purposes of the proceeding is entitled to
receive:
(1) mileage allowance as required by law, for going to
and returning from the place of the hearing or the place where the
deposition is taken, if the place is more than 25 miles from the
person’s place of residence; and
(2) a fee as required by law, for each day or part of a day
the person is necessarily present as a witness or deponent.
(f) Mileage and fees to which a witness is entitled shall
be paid by the party at whose request the witness appears or the
deposition is taken, on presentation of proper vouchers sworn by the
witness and approved by the Securities Commissioner.
(g) Reimbursement of travel expenses for witnesses whose
presence is required by the Securities Commissioner at hearings and
investigative proceedings shall be at the same rate as is paid to state
employees traveling on state business.
(h) When the staff of the State Securities Board anticipates
the commencement of a contested case and determines that it is
necessary to perpetuate testimony to prevent a failure or delay of
justice due to the risk of unavailability of the testimony after the
action is commenced, such as with the acute illness of a potential
witness or receipt of information that the potential witness intends
to leave the subpoena jurisdiction of the Securities Commissioner,
the staff may file a request with the Securities Commissioner for a
commission to take a deposition as set forth in subsection (b) of this
section.
(1) The request shall show:
(A) the staff anticipates the commencement of a
contested case;
(B) the subject matter of the anticipated action and
the jurisdiction therein;
(C) the names and addresses, if known, of the persons
expected to be interested adversely to the staff; and
(D) the names and addresses of the persons to be
examined, the substance of the testimony which the staff expects to
elicit from each, and the reasons why the testimony is necessary to
prevent a failure or delay of justice.
(2) Upon filing a request with the Securities Commis-
sioner, a notice and copy of the request shall be served upon the
witness, or witnesses, and upon each person named in the request
as an expected adverse party. Each person served with a copy of
the request shall have the right to respond to the request within 10
days of service of notice by filing a response with the staff and the
Securities Commissioner.
(3) In any case where justice or necessity so requires, the
Securities Commissioner may permit the taking of such depositions
upon shorter notice than required by paragraph (2) of this subsection,
or may extend such time in order to permit service on any adverse
party.
(4) If satisfied that the perpetuation of testimony may
prevent a failure or delay of justice, the Securities Commissioner
may issue a commission authorizing the taking of such deposition.
§105.14. Assessment of Hearing Costs.
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The costs charged by the court reporting service and the State Office
of Administrative Hearings for proceedings in a contested case may
be assessed against a party or parties in such proportions as the
administrative law judge may determine.
§105.15. Proposal for Decision.
(a) At the conclusion of a hearing in a contested case, the
administrative law judge assigned to hear the case at the State Office
of Administrative Hearings will issue orders:
(1) setting appropriate deadlines for the filing of the
parties’ Proposed Findings of Fact and Conclusions of Law in the
case, if any, and the responses thereto, if any; and
(2) setting appropriate deadlines for the filing of excep-
tions, if any, to the administrative law judges’s Proposal for Decision,
and replies thereto, if any.
(b) In the event exceptions to the administrative law judge’s
Proposal for Decision are not filed, the State Office of Administrative
Hearings loses jurisdiction over the case upon the expiration of the
deadline for the filing of such exceptions.
(c) In the event exceptions to the administrative law judge’s
Proposal for Decision are filed, the State Office of Administrative
Hearings loses jurisdiction over the case upon the issuance of the
administrative law judges’s ruling on the said exceptions.
§105.16. Order Issued by Securities Commissioner.
(a) Upon issuance of the proposal for decision, if any, by the
administrative law judge assigned to the case at the State Office of
Administrative Hearings, the complete transcript and record in the
case shall be sent directly to the Securities Commissioner.
(b) The Securities Commissioner may change a finding of
fact or conclusion of law made by the administrative law judge, or
may vacate or modify an order issued by the administrative law judge
only on grounds set forth in the Administrative Procedure Act. The
Securities Commissioner shall state in writing the reason or basis for
such a change.
§105.17. Motion for Rehearing.
A motion for rehearing must be filed with the Securities Commis-
sioner not later than the 20th day after the date on which the re-
spondent or the party’s attorney of record is notified of a decision.
A reply to a motion for rehearing must be filed not later than the
30th day after the date on which the party or the party’s attorney of
record is notified of the decision. The Securities Commissioner shall
act on a motion for rehearing not later than the 45th day after the
date on which the party or the party’s attorney of record is notified
of the decision or the motion for rehearing is overruled by operation
of law.
§105.18. Final Decisions and Appeals.
(a) A decision is final and appealable:
(1) if a motion for rehearing is not filed on time, on the
expiration of the period for filing a motion for rehearing; or
(2) if a motion for rehearing is filed on time, on the date:
(A) the order overruling the motion for rehearing is
rendered; or
(B) the motion is overruled by operation of law.
(b) A person who is aggrieved by a final decision of the
Securities Commissioner in a contested case may seek judicial review
of the decision. Judicial review of such a decision is under the
substantial evidence rule.
§105.19. Record.
(a) Testimony taken at any hearing will be recorded steno-
graphically and transcribed.
(b) The record in a contested case includes the following:
(1) all pleadings, motions, and intermediate rulings;
(2) evidence received or considered;
(3) a statement of matters officially noticed;
(4) questions and offers of proof, objections, and rulings
on them;
(5) proposed findings and exceptions;
(6) any decision, opinion, or report by the administrative
law judge; and
(7) all briefs, memoranda, or data submitted to or consid-
ered by the administrative law judge.
(c) In the event a final decision or order of the Securities
Commissioner is appealed and the agency is required to transmit to
the reviewing court a copy of the record of the agency proceeding,
or any part thereof, the appealing party shall pay all of the costs
of the preparation of any original or certified copy of the record
of the agency proceeding that is required to be transmitted to the
reviewing court. The charges imposed by this subsection will be the
same as those charged by the agency for requests for photographic
reproductions and certified copies of public records made pursuant
to the provisions of the Public Information Act, Texas Government
Code, Chapter 552. These charges are considered to be a court
cost and may be assessed, all or in part, by the reviewing court in
accordance with the Texas Rules of Civil Procedure.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.





Earliest possible date of adoption: March 3, 1997




The State Securities Board proposes an amendment to §107.2,
concerning definitions. The proposal would add a definition of
federal covered securities and provide references to various
federal statutes that are cited throughout the Board’s rules. It
would also update various other definitions and make assorted
other clarifications and corrections.
Micheal Northcutt, Director, Securities Registration Division,
has determined that for the first five-year period the rule is
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in effect there will be no fiscal implications for state or local
government as a result of enforcing or administering the rule.
Mr. Northcutt also has determined that for each year of the
first five years the rule is in effect the public benefit anticipated
as a result of enforcing the rule will be the inclusion of new
and updated definitions of terms that are used in the Texas
Securities Act and elsewhere in the Board’s rules. There will
be no effect on small businesses. There is no anticipated
economic cost to persons who are required to comply with the
rule as proposed.
Comments on the proposal to be considered by the Board must
be submitted in writing within 30 days after publication of the
proposed sections in the Texas Register. Comments should be
sent to David Weaver, State Securities Board, P.O. Box 13167,
Austin, Texas 78711-3167, or sent by facsimile to (512) 305-
8310.
The amendment is proposed under Texas Civil Statutes, Article
581-28-1. Section 28-1 provides the Board with the authority
to adopt rules and regulations necessary to carry out and
implement the provisions of the Texas Securities Act, including
rules and regulations governing registration statements and
applications; defining terms; classifying securities, persons,
and matters within its jurisdiction; and prescribing different
requirements for different classes.
The proposed amendment affects Texas Civil Statutes, Articles
581-1, et seq.
§107.2. Definitions.
The following words and terms, when used inPart VII of this Title
(relating to the State Securities Board)[chapter], shall have the
following meanings, unless the context clearly indicates otherwise.
Act or Securities Act or Texas Securities Act - TheT xas Securities
Act, Texas Civil Statutes, Article581-1 [581] et seq., as amended.
Affiliate - An " affiliate " of, or person" affiliated" with a specified
person, is a person that directly, or indirectly through one or more
intermediaries, controls or is controlled by, or is under common
control with, the person specified.
Applicant - A person who submits an application for registration of
securities,documents in connection with an authorization to offer
and sell federal covered securities,or for registration as a dealer,
investment adviser, or salesman, or who files an application for an
order of the Securities Commissioner.
Business days - For the purpose of filing Form 133.29 pursuant
to the requirements of§109.13(l)[§109.13(1)] of this title (relating
to Limited Offering Exemptions), means ordinary business days and
does not include Saturdays, Sundays, or state holidays.
Certified - In conjunction with the term "financial statement(s),"
means financial statement(s) prepared in accordance with generally
accepted accounting principles and examined in accordance with
generally accepted auditing standards by independent certified public
accountants or independent public accountants for the purposes of
expressing an opinion thereon. Such opinion shall be one acceptable
to the Securities Commissioner.
Detailed balance sheet - A balance sheetprepared in accordance
with either generally accepted accounting principles or generally
accepted auditing standards.
Employer - For purposes of theTexas Securities Act, §5.I(b),
includes a general partner of a limited partnership with respect to a
security sold or distributed by such limited partnership in a transaction
otherwise meeting the requirements of §5.I(b).
Federal covered securities- Any security or securities described
as a "covered security" or as "covered securities" in the Securi-
ties Act of 1933, §18(b). However, until October 11, 1999, federal
covered securities for which a fee has not been paid or promptly
remedied following written notification from the Securities Com-
missioner to the applicant of the nonpayment or underpayment
of such fees required by the Texas Securities Act, shall be ex-
cluded from the definition of federal covered securities.
Financial statement(s) - Balance sheet and related statements
of income, changes in stockholders’ equity, and cash flows, all
(consolidated, if applicable) prepared in accordance with generally
accepted accounting principles. The information contained in the
previously described [above] statements may vary according to
presentation and titles as they relate to specific entities, such as
individuals, partnerships, and nonprofit organizations.
Investment adviser - Every person or company who for compensation
engages in this state in the business of providing personalized
analyses, advice, and/or recommendations to others, either directly
or through publications orwritings [writing], as to the advisability
of investing in, purchasing, or selling securities. However, this
interpretation is deemed not to apply to:
(A) (No change.)
(B) any lawyer, accountant, engineer, or geologist, whose
performance of suchservices [practices] is solely incidental to the
practice of his or her profession; or
(C) (No change.)
Investment Advisers Act of 1940- The federal statute of that
name, as amended, 15 United States Code §80b-1, et seq.
Investment Company Act of 1940- The federal statute of that
name, as amended, 15 United States Code §80a-1, et seq.
NASD - The National Association of Securities Dealers, Inc.
Profit and loss statement - An income statementprepared in
accordance with either generally accepted accounting principles
or generally accepted auditing standards.
Proposed plan of business - As used in theT xas Securities Act,
those aspects and only those aspects of the business set-up (other
than that done or proposed in respect to the pricing and selling of
its securities) which would materially affect the business relationship
between the prospective investor and those in control of the business
as such relationship would exist after the sale to the public of the
securities sought to be registered.
Rule - Any statement by the Board or theSecurities Commissioner
of general applicability that implements, interprets, or prescribes law
or policy, or describes the procedure or practice requirements of the
Board or Securities Commissioner.
Savings and loan association - For definition see the Texas Savings
and Loan Act (Texas Civil Statutes, Article 852a, as amended), which
regulates such savings and loan associations.
Securities Act of 1933- The federal statute of that name, as
amended, 15 United States Code §77a, et seq.
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Securities Exchange Act of 1934 - The federal statute of that
name, as amended, 15 United States Code §78a, et seq.
Security holders or purchasers of securities - As such terms are used
in the Texas Securities Act, §5.I, do not include holders of any
options granted pursuant to a plan which falls within the exemption
for employee plans provided by theTexas Securities Act, §5.I(b).
Staff - Personnel of the Securities Board, excluding the members
of the Board, the Securities Commissioner, and the Deputy
Commissioner.
State, territory, or insular possession of the United States - As used
in the Texas Securities Act, includes a commonwealth.
Statement of surplus - A statement of stockholders’ equityprepared
in accordance with either generally accepted accounting princi-
ples or generally accepted auditing standards.
Telephone or telegram - For purposes of theT xas Securities Act,
§7.C(2)(c), includes any means of electronic transmission such as,
but not limited to, telephone, telegraph, graphic scanning, modem, or
facsimile; provided, however, that the office of the State Securities
Board has the necessary equipment to accept such a transmission.
Within this state -
(A) A person is a "dealer" who engages "within this state"
in one or more of the activities set out in [§4.C of] theTexas
Securities Act,§4.C, if either the person [he] or the person’s
[his] agent is present in this state or the offeree/purchaser orthe
offeree/purchaser’s [his] agent is present in this state at the time
of the particular activity. A person can be a dealer in more than one
state at the same time.
(B) Likewise, a person is a "salesman" who engages
"within this state" in one or more of the activities set out in [§4.D of]
the Texas Securities Act, §4.D, whether by direct act or through
subagents except as otherwise provided, if eitherthe salesman [he]
or the salesman’s [his] agent is present in this state or the offeree/
purchaser orthe offeree/purchaser’s [his] agent is present in this
state at the time of the particular activity. A person can be a salesman
in more than one state at the same time.
(C) Offers and sales can be made by personal contact,
mail, telegram, telephone,electronic communication, or any other
form of oral or written communication.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.





Earliest possible date of adoption: March 3, 1997
For further information, please call: (512) 305-8300
♦ ♦ ♦
Chapter 109. Transactions Exempt From Regis-
tration
7 TAC §109.13
The State Securities Board proposes an amendment to
§109.13(k), concerning the uniform limited offering exemption.
The amendment would clarify the availability of the exemption
in Texas for offers and sales of federal covered securities
offered pursuant to Securities and Exchange Commission
("SEC") Regulation D, Rule 506. The clarification is neces-
sitated by the passage of the National Securities Markets
Improvement Act of 1996, Public Law No. 104-290. It also
adds a cross-reference to new Chapter 114, relating to federal
covered securities (which is being concurrently proposed),
for fee and filing requirements in connection with Rule 506
offerings in Texas.
Micheal Northcutt, Director, Securities Registration Division,
has determined that for the first five-year period the rule is
in effect there will be no fiscal implications for state or local
government as a result of enforcing or administering the rule.
Mr. Northcutt also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated as a
result of enforcing the rule will be the elimination of confusion
over the requirements in Texas in relation to offerings of federal
covered securities under SEC Rule 506. There will be no effect
on small businesses. There is no anticipated economic cost to
persons who are required to comply with the rule as proposed.
Comments on the proposal to be considered by the Board must
be submitted in writing within 30 days after publication of the
proposed sections in the Texas Register. Comments should be
sent to David Weaver, State Securities Board, P.O. Box 13167,
Austin, Texas 78711-3167, or sent by facsimile to (512) 305-
8310.
The amendment is proposed under Texas Civil Statutes, Ar-
ticles 581-28-1 and 581-5.T. Section 28-1 provides the Board
with the authority to adopt rules and regulations necessary to
carry out and implement the provisions of the Texas Securities
Act, including rules and regulations governing registration state-
ments and applications; defining terms; classifying securities,
persons, and matters within its jurisdiction; and prescribing dif-
ferent requirements for different classes. Section 5.T provides
that the Board may prescribe new exemptions by rule.
The proposed amendment affects Texas Civil Statutes, Article
581-7.
§109.13. Limited Offering Exemptions.
(a)-(j) (No change.)
(k) Uniform limited offering exemption. In addition to sales
made under the Texas Securities Act, §5.I, the State Securities Board,
pursuant to the Act, §5.T, exempts from the registration requirements
of the Act, §7, any offer or sale of securities offered or sold in
compliance with the Securities Act of 1933, Regulation D, Rules
230.505 and/or 230.506, including any offer or sale made exempt
by application of Rule 508(a), as made effective in United States
Securities and Exchange Commission Release Number 33-6389 and
as amended in Release Numbers 33-6437, 33-6663, 33-6758, and
33-6825, and which satisfies the following further conditions and
limitations.
(1)-(15) (No change.)
(16) If the securities comply with this subsection
(except for paragraphs (2)-(5) of this subsection) and are federal
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covered securities, as that term is defined in §107.2 of this
title (relating to Definitions), the issuer should refer to Chapter
114 of this title (relating to Federal Covered Securities) for the
applicable filing and fee requirements.
(l) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.





Earliest possible date of adoption: March 3, 1997
For further information, please call: (512) 305-8300
♦ ♦ ♦
Chapter 113. Registration of Securities
7 TAC §113.2, §113.12
The State Securities Board proposes amendments to §113.2,
concerning registration by coordination, and §113.12, concern-
ing applicability of guidelines. Both sections are amended to
reflect changes in the law necessitated by the passage of the
National Securities Markets Improvement Act of 1996, Public
Law No. 104-290. Section 113.2 is amended to clarify that
federal covered securities are not required to be registered by
coordination in Texas and to provide a cross-reference to new
Chapter 114, concerning federal covered securities which is
being concurrently proposed, for determining the fee and filing
requirements for offerings of federal covered securities. Section
113.12 is amended to clarify that the guidelines do not apply to
offerings of federal covered securities; remove a reference to
Chapter 123, parts of which are being concurrently proposed
for repeal; and to add Chapter 129, administrative guidelines
for registration of asset-backed securities, which was recently
adopted by the Board.
Micheal Northcutt, Director, Securities Registration Division,
has determined that for the first five-year period the rules are
in effect there will be no fiscal implications for state or local
government as a result of enforcing or administering the rules.
Mr. Northcutt also has determined that for each year of
the first five years the rules are in effect the public benefit
anticipated as a result of enforcing the rules will be clarification
of their applicability to federal covered securities offered in
Texas. There will be no effect on small businesses. There
is no anticipated economic cost to persons who are required to
comply with the rules as proposed.
Comments on the proposal to be considered by the Board must
be submitted in writing within 30 days after publication of the
proposed sections in the Texas Register. Comments should be
sent to David Weaver, State Securities Board, P.O. Box 13167,
Austin, Texas 78711-3167, or sent by facsimile to (512) 305-
8310.
The amendments are proposed under Texas Civil Statutes, Arti-
cle 581-28-1. Section 28-1 provides the Board with the authority
to adopt rules and regulations necessary to carry out and im-
plement the provisions of the Texas Securities Act, including
rules and regulations governing registration statements and ap-
plications; defining terms; classifying securities, persons, and
matters within its jurisdiction; and prescribing different require-
ments for different classes.
The proposed amendments affect Texas Civil Statutes, Article
581-7.
§113.2. Registration by Coordination.
(a) Time to file. Applications for registration under the
Texas Securities Act, §7.C, should be filed contemporaneously with
the Securities and Exchange Commission ("SEC") registration appli-
cation. Delayed filings will jeopardize coordination effectiveness.
(b) Who should file. Applications to register securities of
open-end investment companies and unit investment trusts subject
to the provisions of the Investment Company Act of 1940, the
Securities Act of 1933, and the Securities Exchange Act of 1934,
will be considered and treated as applications to register securities by
coordination, if the securities are not federal covered securities
as that term is defined in §107.2 of this title (relating to
Definitions). Filings and fees relating to federal covered securities
are addressed in Chapter 114 of this title (relating to Federal
Covered Securities).
§113.12. Applicability of Guidelines.
The guidelines listed in this section do not apply to offerings made
pursuant to an exemption under either theTexas Securities Act
[(Act)], §5 or §6, or to an offering of federal covered securities, as
that term is defined in §107.2 of this title (relating to Definitions).
In other words, the requirements contained in one of the following
guidelines would apply only to an offering for which an application
for registration is filed with the Securities Commissioner:
(1)-(3) (No change.)
[(4) Chapter 123 of this title (relating to Administrative
Guidelines for Registration of Open-End Investment Companies);]
(4) [(5)] Chapter 124 of this title (relating to Adminis-
trative Guidelines for Registration of Periodic Payment Plans);
(5) Chapter 129 of this title (relating to Administrative
Guidelines for Registration of Asset-Backed Securities);
(6)-(8) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.





Earliest possible date of adoption: March 3, 1997
For further information, please call: (512) 305-8300
♦ ♦ ♦
Chapter 114. Federal Covered Securities
7 TAC §§114.1-114.4
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The State Securities Board proposes new Chapter 114,
§§114.1-114.4, concerning federal covered securities. A
definition of "federal covered securities" is being concurrently
proposed in an amendment to §107.2 of this title, relating
to definitions. The new Chapter 114 is necessitated by the
passage of the National Securities Markets Improvement
Act of 1996 ("NSMIA"), Public Law No. 104-290. There is
some uncertainty as to the effect of certain provisions of
NSMIA; the proposals, if adopted, will likely be adopted with
changes, which take into account the resolution of some of the
ambiguities and provide greater uniformity with responses and
interpretations adopted by other securities regulators.
Micheal Northcutt, Director, Securities Registration Division has
determined that for the first five-year period the rules are in
effect there will be no fiscal implications for state or local
government as a result of enforcing or administering the rules.
Mr. Northcutt also has determined that for each year of the first
five years the rules are in effect the public benefit anticipated
as a result of enforcing the rules will be to apprise issuers of
federal covered securities of the filing requirements associated
with the offer and sale of such securities in Texas. Although,
as a result of NSMIA, certain aspects of the state requirements
imposed on federal covered securities are currently in flux, the
proposal seeks to obtain a greater degree of uniformity with
other securities regulators, than presently exists. There will
be no effect on small businesses. There is no anticipated
economic cost to persons who are required to comply with the
rules as proposed.
Comments on the proposal to be considered by the Board must
be submitted in writing within 30 days after publication of the
proposed sections in the Texas Register. Comments should be
sent to David Weaver, State Securities Board, P.O. Box 13167,
Austin, Texas 78711-3167, or sent by facsimile to (512) 305-
8310.
The new rules are proposed under Texas Civil Statutes, Articles
581-28-1 and 581-5.T. Section 28-1 provides the Board with the
authority to adopt rules and regulations necessary to carry out
and implement the provisions of the Texas Securities Act, in-
cluding rules and regulations governing registration statements
and applications; defining terms; classifying securities, persons,
and matters within its jurisdiction; and prescribing different re-
quirements for different classes. Section 5.T provides that the
Board may prescribe new exemptions by rule.
The new rules affect Texas Civil Statutes, Articles 581-5, 581-6,
581-7, 581-8, 581-35, 581-35-1, and 581-35-2.
§114.1. Introduction.
(a) Scope. This chapter covers filings and fees required to
be paid in connection with the issuance of an authorization to offer
and sell federal covered securities.
(b) Availability of a corresponding state exemption. Except
as otherwise provided herein, the filing and fee requirements detailed
in this chapter do not apply to federal covered securities that are
exempt from registration pursuant to the Texas Securities Act, §5 or
§6.
§114.2. Definitions.
The following words and terms, when used in this chapter, shall
have the following meanings, unless the context clearly indicates
otherwise.
Act or Securities Act or Texas Securities Act - The Texas Securities
Act, Texas Civil Statutes, Article 581-1, et seq., as amended.
Federal covered securities - Shall have the same meaning as provided
in §107.2 of this title (relating to Definitions).
Listed securities - The category of nationally traded federal covered
securities defined in the Securities Act of 1933, §18(b)(1).
SEC - The United States Securities and Exchange Commission.
§114.3. Consents to Service of Process.
(a) Unless otherwise provided in subsection (b) of this
section, a consent to service of process is required from an issuer
of federal covered securities that is organized under the laws of any
other state, territory, or government, or domiciled in any state other
than Texas. The written consent to service of process must be duly
executed by an authorized agent of the issuer, under proper resolution
or authority of the appropriate governing body, and irrevocably
appoint the Securities Commissioner as the issuer’s true and lawful
attorney upon whom all process may be served in any action or
proceeding against such issuer arising out of any transaction subject
to the Texas Securities Act with the same effect as if such issuer were
organized or created under the laws of Texas and had been lawfully
served with process therein.
(b) The consent to service of process filed through the
Securities Registration Depository System will satisfy, in all respects,
the requirements governing consents to service of process set out in
this subsection and in the Texas Securities Act, §8.
§114.4. Filings and Fees.
(a) Generally. Unless otherwise provided in subsection (b) of
this section, prior to the initial offer of the federal covered securities
in this state, the issuer shall provide to the Securities Commissioner:
(1) a notice filing, consisting of page 1 of a Form U-1,
Uniform Application to Register Securities, with items 1-6 completed,
or a document providing substantially the same information;
(2) a consent to service of process signed by the issuer,
if required by §114.3 of this title (relating to Consents to Service of
Process); and
(3) a fee of $10, plus one-tenth of 1.0% of the aggregate
amount of federal covered securities proposed to be sold to persons
located within this state based on the price at which such securities
are to be offered to the public, as provided in the Texas Securities
Act, §§35.D and 35.E.
(b) Special circumstances.
(1) SEC Regulation D, Rule 506 offerings. In connection
with an offering described in both §109.13(k)(16) of this title (relating
to Limited Offering Exemptions) and SEC Regulation D, Rule 506,
at the time the Form D is filed with the SEC, but no later than 15
days after the first sale of the federal covered securities in this state,
the issuer shall provide to the Securities Commissioner:
(A) a notice on Form D;
(B) a consent to service of process signed by the
issuer, if required by §114.3 of this title (relating to Consents to
Service of Process); and
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(C) a fee of one-tenth of 1.0% of the aggregate amount
of federal covered securities described as being offered for sale, but
in no case more than $500, as provided in the Texas Securities Act,
§35.J.
(2) Listed securities. No filing or fee shall be required
of an issuer offering federal covered securities that are also "listed
securities" as defined in §114.2 of this title (relating to Definitions).
(3) Money market status approved. In connection with
an offering of securities of an issuer which has applied for and
been granted money market status as provided in §123.3 of this title
(relating to Conditional Exemption for Money Market Funds), the
issuer shall provide to the Securities Commissioner:
(A) a consent to service of process signed by the
issuer, if required by §114.3 of this title (relating to Consents to
Service of Process), if such a consent to service has not previously
been filed with the Securities Commissioner; and
(B) the fee provided for in §123.3 of this title (relating
to Conditional Exemption for Money Market Funds).
(c) Supplemental reports. Each applicant required to pay a
fee in connection with federal covered securities offered in this state,
shall submit to the Securities Commissioner annual reports showing
the amount of federal covered securities authorized to be sold in
Texas, the actual amount sold in Texas, the consideration received
therefor, and the amount of unsold securities authorized to be sold in
Texas. Upon completion of all offerings of federal covered securities
authorized for sale in Texas, a final sales report must be filed with
the Securities Commissioner showing the total aggregate amount of
federal covered securities authorized and sold in Texas and the total
consideration received therefor.
(d) Excess sales.
(1) Except as provided in paragraph (2) of this subsection,
an offeror who sells securities in this state in excess of the amount
of federal covered securities authorized may do the following.
(A) If the authorization is still in effect an offeror
may:
(i) request authorization for the excess securities by
paying three times the difference between the initial fee paid and one-
tenth of 1.0% of the aggregate amount of the securities sold to persons
in this state, as provided in the Texas Securities Act, §35-1.A; and
(ii) pay an amendment fee of $10, as provided in
the Texas Securities Act, §35.D.
(B) If the authorization is no longer in effect an
offeror may:
(i) request authorization of the excess securities in
accordance with subparagraph (A)(i) of this paragraph, plus interest
on the amount of fees owed computed at the rate of 6.0% from
the date the authorization was no longer in effect until the date the
subsequent request is made; and
(ii) pay an amendment fee of $10, as provided in
the Texas Securities Act, §35.D.
(C) The authorization for the excess securities shall be
effective retroactively to the effective date of the initial authorization
for the offering.
(2) An offeror in an SEC Regulation D, Rule 506 offering,
who paid less than the maximum fee prescribed in subsection (b)(1)
of this section and sells securities in excess of the amount of federal
covered securities authorized may do the following:
(A) file an amended Form D disclosing the amount
of federal covered securities offered; and
(B) pay three times the difference between the initial
fee paid and the fee which should have been paid, plus interest on
the fee owed computed at the rate of 6.0% from the date the original
Form D was received by the Securities Commissioner until the date
the amended notice is received by the Securities Commissioner, as
provided in the Texas Securities Act, §35-1.B.
(3) After compliance with paragraph (2) of this subsec-
tion, the amended Form D shall be effective retroactively to the date
of the initial filing.
(e) Requests for additional documents. The Securities Com-
missioner may, upon written request, require a copy of any document
required to be filed with the SEC in connection with the offering or
sale of the federal covered securities.
(f) Period of effectiveness.
(1) The initial authorization for federal covered securities
of an open-end investment company, as defined in the Investment
Company Act of 1940, shall be effective until two months after the
end of the issuer’s fiscal year. After the initial authorization, the
issuer or its agent may renew the authorization by submitting, within
two months after the end of the issuer’s fiscal year:
(A) a notice filing, consisting of page 1 of a Form U-1,
Uniform Application to Register Securities, with items 1-6 completed,
or a document providing substantially the same information;
(B) payment of the appropriate fees.
(2) The authorization for federal covered securities of a
unit investment trust, as defined in the Investment Company Act of
1940, shall be effective until one year from the date of effectiveness
granted by the SEC.
(3) Any other authorization of federal covered securities
shall be effective for one year from the date the authorization is
accepted by the Securities Commissioner.
(4) The renewal of an authorization for federal covered
securities under this chapter may be renewed for additional periods
of one year if the notice filing and renewal fees are received prior
to the expiration date of the existing authorization. Failure to tender
the renewal fee prior to the expiration date may subject the issuer to
higher fees, pursuant to the Texas Securities Act, §§35-1 or 35-2.
(g) Money market fund determinations pursuant to §123.3.
A fund, offering federal covered securities, that is determined to be
a money market fund pursuant to §123.3 of this title (relating to
Conditional Exemption for Money Market Funds) shall pay the fees
provided for in that section.
(h) Preservation of fees. The fees provided in this section
correspond to the filing or registration fees that would be collected
pursuant to the Texas Securities Act in effect on the day before the
effectiveness of the National Securities Markets Improvement Act of
1996, Public Law 104-290.
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This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.





Earliest possible date of adoption: March 3, 1997
For further information, please call: (512) 305-8300
♦ ♦ ♦
Chapter 115. Dealers and Salesmen
7 TAC §§115.1-115.7
The State Securities Board proposes amendments to §§115.1-
115.7, concerning dealers, investment advisers, agents, and
salesmen. Throughout §§115.1-115.7, amendments are pro-
posed to reflect changes necessitated by the passage of the Na-
tional Securities Markets Improvement Act of 1996 ("NSMIA"),
Public Law No. 104-290. There is some uncertainty as to the
effect of certain provisions of NSMIA; the proposals, if adopted,
will likely be adopted with changes, which take into account
the resolution of some of the ambiguities and provide greater
uniformity with responses and interpretations adopted by other
securities regulators. The amendments also make a variety of
changes to clarify existing provisions and achieve greater con-
sistency of language throughout the chapter.
A description of additional proposed amendments, unique to
specific sections, follows. Section 115.1, concerning registra-
tion of dealers and salesmen, would be amended to create
a new category of restricted registration, recognize a new ex-
amination, and change reporting requirements. The proposed
amendments to §115.2, concerning applications, would change
the disclosures that investment advisers must deliver to clients,
require specific disclosures in advisory contracts, and address
contract terminations. In addition, §115.3, concerning exami-
nations, would be amended to recognize the Series 62 exam-
ination and clarify the requirements for persons registering to
act as agents for investment advisers. Section 115.4, concern-
ing evidences of registration, would be amended to clarify re-
quirements on successor entities and authorize the issuance of
temporary registrations. The proposed amendments to §115.5,
concerning minimum records, would clarify standards applica-
ble to investment advisers and allow investment advisers to
maintain records in electronic format. Readers should be aware
that the Securities and Exchange Commission ("SEC") has a
proposal outstanding which, if adopted, would also impact the
record keeping requirements contained in §115.5. The SEC
proposal (Release No. 34-37850) appears in the October 28,
1996, issue of the Federal Register(61 Fed. Reg. 55593).
Section 115.6, concerning registration of persons with criminal
backgrounds, would be amended to change the crimes consid-
ered as directly relating to the duties and responsibilities of deal-
ers and their agents. Finally, amendments proposed to §115.7,
concerning maintenance and inspection of records, would pro-
vide more flexibility in records inspection requests.
Michael S. Gunst, Director, Dealer Registration Division has
determined that for the first five-year period the rules are in
effect there will be no fiscal implications for state or local
government as a result of enforcing or administering the rules.
Mr. Gunst also has determined that for each year of the first
five years the rules are in effect the public benefit anticipated
as a result of enforcing the rules will be to avoid confusion by
having the rules reflect the parameters set by NSMIA and clarify
requirements imposed on dealers and investment advisers, and
their salesmen and agents. Although, as a result of NSMIA,
this area of regulation is currently in flux, the proposal seeks a
greater degree of uniformity with other securities regulators than
presently exists. There will be no effect on small businesses.
There is no anticipated economic cost to persons who are
required to comply with the rules as proposed.
Comments are sought regarding proposed §115.2(c)(2) and
how best to make clear that investment advisers remain subject
to current federal and state case law, rules and regulations,
interpretative opinions, and administrative actions which impose
disclosure requirements on them that are not otherwise spelled
out in this subsection.
Comments on the proposal to be considered by the Board must
be submitted in writing within 30 days after publication of the
proposed sections in the Texas Register. Comments should be
sent to David Weaver, State Securities Board, P.O. Box 13167,
Austin, Texas 78711-3167, or submitted by facsimile to (512)
305-8310.
The amendments are proposed under Texas Civil Statutes, Ar-
ticles 581-28-1 and 581-12.B. Section 28-1 provides the Board
with the authority to adopt rules and regulations necessary to
carry out and implement the provisions of the Texas Securi-
ties Act, including rules and regulations governing registration
statements and applications; defining terms; classifying securi-
ties, persons, and matters within its jurisdiction; and prescribing
different requirements for different classes. Section 12.B pro-
vides the Board with the authority to prescribe new dealer/agent
registration exemptions by rule.
The proposed amendments affects Texas Civil Statutes, Arti-
cles 581-13, 581-16, 581-18, 581-23, 581-23-1, 581-25-1, 581-




(3) Except as provided in subsection (i) of this section,
[The Securities Act requires the registration of] investment advisers
and their agentswho solicit clients or who are [actually] involved
in the rendering of investment advicemust be registered with the
Securities Commissioner. Officers of a corporation or partners
of a partnership shall not be deemed salesmen or agents solely
because of their status as officers or partners.
(4)-(5) (No change.)
(b) Restricted registration.
(1) Any person or company may apply for, and the
Securities Commissioner may grant, restricted registration for the
purpose of rendering advice regarding or effecting transactions in
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a particular type or category of securities, or securities representing
interests in one or more types or categories of businesses. The
restricted registrations are as follows:
(A)-(F) (No change.)
(G) registration with other restrictions which the
Securities Commissioner may impose based upon the facts;
(H)-(J) (No change.)
(K) registration to accept orders unsolicited by such
person from existing customers of the dealer; and [.]
(L) registration to deal exclusively in corporate
securities.
(2) (No change.)
(c) Availability of records. All applicants for dealer and/
or investment adviser registration must execute a Form 133.16
agreement that records will be made available inaccordance with
the provisions of §115.7 of this title (relating to Maintenance
and Inspection of Records) [the registrant’s office for immediate
inspection or, if required, will be made available in the office
of the State Securities Board within 48 hours of request by the
Commissioner or his representative].
(d) Officer or partner registration. Dealer or investment
adviser applicants other than individuals must make an application to
register an officer or partner in connection with the registration, and
any such officer or partner must complete the necessary registration
requirements. An applicant may designate as its officer or partner
a control person [principal] registered in Texas via [on] the
Central Registration Depository System maintained by the National
Association of Securities Dealers. If the officer or partner resigns or
is otherwise removed from his or her position, the firm shall make
an application to register another officer or partner within 30 days.
(e) Multiple registration.
(1) Any individual, partnership, corporation, or more than
one business entity substantially controlled by the same persons
seeking multiple registration shall:
(A) undertake to the Securities Commissioner
to disclose to each client or prospective client the applicant’s
affiliation(s) with other securities dealers or investment advisers, the
nature of such affiliation(s), and the potential conflicts of interest





(1) Each person registered as a dealer or [All
registered dealers and] investment adviserso as an agent thereof
shall report to theSecurities Commissioner [commission] within
30 days after its entry any action by a self-regulatory organization,
any state or federal administrative order, criminal conviction, or
court judgment, order, or decree described in paragraph (2) of this
subsection which is entered againstthat person or an employee,
officer, or agent thereof [the dealer or any salesmen or officer of
the dealer]. Upon request by theSecurities Commissioner, that
person [the dealer] may be required to furnish to theSecurities
Commissioner copies of the order, conviction, or decree, or other
documents, as applicable.
(2) The following matters must be reported:
(A) any administrative order issued by state or federal
authorities, which order:
(i) (No change.)
(ii) was entered after notice and opportunity
for a hearing, denying, suspending, or revoking the person’s
license as a dealer, agent, salesman, or investment adviser, or
the substantial equivalent of those terms [has the effect of
enjoining such person from activities subject to federal or state
statutes designed to protect investors or consumers against unlawful
or deceptive practices involving securities, insurance, commodities
or commodity futures, real estate, franchises, business opportunities,
consumer goods, or other goods and services];
(B) any felony criminal action or conviction, or
any misdemeanor action or conviction based on fraud, deceit,
or wrongful taking of property [any conviction of any felony or
misdemeanor of which fraud is an essential element, or which is a
violation of the securities laws or regulations of this state, or of any
other state of the United States, or of the United States, or any foreign
jurisdiction; or which is a crime involving moral turpitude; or which is
a criminal violation of statutes designed to protect consumers against
unlawful practices involving insurance, securities, commodities or
commodity futures, real estate, franchises, business opportunities,
consumer goods, or other goods and services];
(C)-(D) (No change.)
(E) any change in any other information previously
disclosed to the Securities Commissioner on any application form
or filing.
(3) [(E)] For [for] purposes of this subsection," dealer"
shall include any partners, directors, executive officers, or beneficial
owner of 10% or more of any class of the equity securities of the
registered dealer or investment adviser (beneficial ownership meaning
the power to vote or direct the vote and/or the power to dispose or
direct the disposition of such securities).
(h) (No change.)
(i) Persons not required to register as an investment
adviser or an agent of an investment adviser on or after April 9,
1997.
(1) Registration as an investment adviser is not re-
quired for the following:
(A) an investment adviser subject to registration
under the Investment Advisers Act of 1940, §203, and properly
registered thereunder;
(B) a person not registered under the Investment
Advisers Act of 1940, §203, because such person is excepted from
the definition of an investment adviser under the Investment
Advisers Act of 1940, §202(a)(11); or
(C) an investment adviser who does not have
a place of business located within this state and, during the
preceding 12-month period, has had fewer than six clients who
are Texas residents.
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(2) Registration as an agent of an investment adviser
is not required for an investment adviser agent who does not have
a place of business located in Texas but who otherwise engages
in the rendering of investment advice in this state.
(3) Preservation of filing requirements and fees for
investment advisers and agents exempted from registration pur-
suant to this subsection only.
(A) Initially, the provisions of paragraphs (1) and
(2) of this subsection are available provided that the investment
adviser or agent files:
(i) a copy of its current Form ADV as filed with
the Securities and Exchange Commission, if a Form ADV is
required to be filed by the investment adviser or agent with the
Securities and Exchange Commission;
(ii) a consent to service of process; and
(iii) an initial fee equal to the amount that would
have been paid had the investment adviser or agent filed for
registration in Texas.
(B) Upon amendment to its Form ADV, the invest-
ment adviser or agent files:
(i) a copy of its amended Form ADV as filed
with the Securities and Exchange Commission, if a Form ADV is
required to be filed by the investment adviser or agent with the
Securities and Exchange Commission; and
(ii) an amendment fee of $25, as provided in the
Texas Securities Act, §35.C.
(C) Annually, the investment adviser or agent files:
(i) a copy of its Form ADV as filed with the
Securities and Exchange Commission, if a Form ADV is required
to be filed by the investment adviser or agent with the Securities
and Exchange Commission; and
(ii) renewal fees which would have been paid
had the investment adviser or agent been registered in Texas.
(j) Persons not required to register as an agent or sales-
man. Registration as an agent or salesman is not required for a
person, associated with a dealer registered in Texas, who effects
a transaction pursuant to the Securities Exchange Act of 1934,
§15(h)(3), provided such person is:
(1) not ineligible to register with this state for any
reason other than such a transaction; and
(2) registered with a registered securities association
and at least one other state.
(k) Applicability of antifraud provisions. With regard
to subsections (i) and (j) of this section, the Texas Securities
Act (§§29, 32, and 33) prohibits the use of false or misleading
statements in dealing in any manner in any securities whether
or not the person making the false or misleading statements
is required to be registered. The Agency has jurisdiction to
investigate and bring enforcement actions to the full extent
authorized in the Texas Securities Act with respect to fraud
or deceit, or unlawful conduct by a dealer, investment adviser,
or agent in connection with transactions involving securities in
Texas. Additionally, the Act, §23, authorizes the Securities
Commissioner to issue a cease and desist order prohibiting an
unregistered person from acting as a dealer in connection with
a particular offering of securities. The Act, §23-1, authorizes
the Securities Commissioner to issue an order which assesses
an administrative fine against any person or company found to
have violated any provision of the Texas Securities Act, Board
rule, or Board order. The Act, §25-1, authorizes the Securities
Commissioner, under certain circumstances, to appoint a receiver
for any person or company acting as a dealer.
§115.2. Application.
(a)-(b) (No change.)
(c) Investmentadvisers [advisors]–additional requirements.
(1) In addition to the information required to be submitted
by subsection (b) of this section, each applicant for registration as an
investment adviser must furnish to theSecurities Commissioner a
copy of its standard advisory contract.
(2) All registered investment advisers must deliver to
all clients or prospective clients a written disclosure statement
which may be [The applicant must also undertake to the Commis-
sioner to disclose to each client or prospective client the following]:
(A) either Part II of Form ADV (Uniform Ap-
plication for Investment Adviser Registration) or another disclo-
sure statement which contains at least the information disclosed
on Part II of Form ADV or to amend such an application un-
der the Investment Advisers Act of 1940 (17 C.F.R. §279.1)) as
made effective in Release Number IA-991 and corrected in Re-
lease Number IA-991A; or [the applicant’s affiliation(s), if any,
with other securities dealers or investment advisers, and the nature
of such affiliation(s);]
(B) a disclosure statement containing at least the
information required by Schedule H of Form ADV, Uniform Ap-
plication for Investment Adviser Registration, if the investment
adviser is the sponsor, or the sponsor and the portfolio manager,
of a wrap fee program which the client will enter into. [the ap-
plicant’s fee schedule and whether fees are negotiable; and]
[(C) whether the applicant will also act as a principal
or as an agent to execute recommended transactions.]
[(3) The applicant may satisfy the requirements of para-
graph (2)(A)-(C) of this subsection by furnishing to the Commissioner
a completed copy, as filed with the Securities and Exchange Commis-
sion, of Part II of Form ADV (Uniform Application for Investment
Adviser or to amend such an application under the Investment Advis-
ers Act of 1940 (17 Code of Federal Regulations §279.1)) as made
effective in Release Number IA-991 and corrected in Release Num-
ber IA-991A.]
(3) [(4)] The disclosure statement required by para-
graph (2) [(A)-(C)] of this subsection shall be delivered to a client or
prospective client either:
(A) not less than 48 hours prior to entering into
any written or oral investment advisory contract with such client or
prospective client; or
(B) at the time of entering into any such contract, if
the advisory client has the right to terminate the contract without
penalty within five business days after entering into the contract.
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(4) Each advisory contract entered into within the
State of Texas must contain the following provision: "Client ac-
knowledges receipt of Part II of Form ADV, other disclosure
statement containing the equivalent information, or a disclosure
statement containing at least the information required by Sched-
ule H of Form ADV if the client is entering into a wrap fee
program sponsored by the investment adviser. If the appropri-
ate disclosure statement was not delivered to the client at least
48 hours prior to the client entering into any written or oral ad-
visory contract with this investment adviser, then the client has
the right to terminate the contract without penalty within five
business days after entering into the contract. For the purposes
of this provision, a contract is considered entered into when all
parties to the contract have signed the contract, or in the case of
an oral contract otherwise signified their acceptance, any other
provisions of this contract notwithstanding."
(5) Investment advisers are free to provide a time pe-
riod longer than five business days for penalty free termination
by their clients. If the client chooses to terminate the contract
within the five business day period, the adviser can only charge
for fees incurred prior to the termination excluding administra-
tive fees, account set-up fees, and minimum quarterly fees[The
required disclosure to a client or prospective client may take the form
of a brochure incorporating the information required by paragraph
(2)(A)-(C) of this subsection].
(6) Nothing in this section shall relieve an investment ad-
viser from any obligation pursuant to any provision of the Investment
Advisors Act of 1940 or the rules and regulations thereunder or other
federal case law, interpretative opinions, and administrative ac-
tions by the Securities and Exchange Commission (as in existence
on April 8, 1997) or state law to disclose any information to its




(b) Content. Each applicant must satisfy two examination
requirements.
(1) Each applicant must pass an examination on general
securities principles. This requirement may be satisfied by passing
an examination on general securities principles administered by the
NASD. As set out in subparagraph (B) of this paragraph, applicants
for restricted registrations may substitute an examination dealing with
a particular type of security for an examination on general securities
principles.
(A) (No change.)
(B) In lieu of an examination on general securities
principles, the Securities Commissioner recognizes the following lim-
ited examinations, administered by the NASD, for the corresponding
restricted registrations:
(i)-(ii) (No change.)
(iii) for persons seeking the type of restricted reg-
istration specified in §115.1(b)(1)(I) of this title (relating to General
Provisions), the Series 22 – Direct Participation Programs Represen-
tative Examination; [and]
(iv) for persons seeking the type of restricted reg-
istration specified in §115.1(b)(1)(B) of this title (relating to General
Provisions), the Series 52 – Municipal Securities Representative Ex-
amination ; and [.]
(v) for persons seeking the type of restricted
registration specified in §115.1(b)(1)(L) of this title (relating
to General Provisions), the Series 62 – Corporate Securities
Representative Examination.
(2) (No change.)
(c) Exemptions from examination requirements.
(1)-(2) (No change.)
(3) A partial waiver of the examination requirements of
the Texas Securities Act, §13.D, is granted by the Board to the
following classes of persons:
(A)-(G) (No change.)
(H) applicants who are certified by the Certified
Financial Planner Board of Standards, Inc. to be certified financial
planners and who are seeking registration as investment advisers.
These applicants are not required to take the general securities
examination, but must pass the examination on state securities law
as required by subsection (b)(2) of this section; [and]
(I) applicants who are designated by the American
Institute of Certified Public Accountants as accredited personal
financial specialists and who are seeking registration as investment
advisers. Such persons are not required to take the general securities
examination, but are required to pass an examination on state
securities law as required by subsection (b)(2) of this section; a d
[.]
(J) applicants seeking registration for the purpose
of acting exclusively as an agent for an investment adviser(s)
and who limit their activities to disclosure of the information
contained in Part II of Form ADV. Such persons are not required
to take the general securities examination, but are required
to pass an examination on state securities law as required by
subsection (b)(2) of this section.
(4)-(5) (No change.)
(d)-(f) (No change.)
§115.4. Evidences of Registration.
(a) (No change.)
(b) Amendments and successor entities.
(1)-(2) (No change.)
(3) The application for the successor entity should be
filed far enough in advance that the application can be reviewed
and approved prior to the successor entity taking over the
business of the registered dealer. If a successor entity has taken
over the business of a registered dealer before the application
of the successor entity has been reviewed and approved, then
the successor entity and its agents are subject to the sanctions
provided by the Texas Securities Act for selling securities or
rendering investment advice while unregistered. If specifically
requested in writing with a completed application submission, a
temporary registration for a term of 60 days may be granted
by the Securities Commissioner at his or her discretion to allow
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the successor entity to carry on the business of the registered or
extinct entity until the application can be reviewed and approved.
An additional fee of $25, as required in paragraph (1) of this
subsection, must be submitted with this request since it will




(a) Dealer records. (Compliance with therecord-keeping
[recordkeeping] requirements of the United States Securities and
Exchange Commission (17 Code of Federal Regulations §240.17a-
3 and §240.17a-4) will satisfy the following requirements.)[.]
(1) (No change.)
(2) Exemptions from the requirements of paragraph (1) of
this subsection:
(A) Paragraph (1) of this subsection shall not be
deemed to require a dealer to make or keep such records of transac-
tions cleared for such dealer by a member of the National Association
of Securities Dealers, Inc., the American Stock Exchange, the Boston
Stock Exchange, the Midwest Stock Exchange, the New York Stock
Exchange, the Pacific Stock Exchange, the Chicago Board Option
Exchange, or any other recognized and responsible stock exchange
approved by theSecurities Commissioner pursuant to [§6.F of] the
Texas Securities Act, §6.F, where such records are customarily
made and kept by the clearing member.
(B)-(D) (No change.)
(3) (No change.)
(4) Records to be preserved by dealers.
(A)-(E) (No change.)
(F) The records required to be maintained and pre-
served pursuant to this section may be immediately produced or re-
produced on microfilm or other photograph and may be maintained
and preserved for the required time in that form provided that such
microfilms or other photographs are arranged and indexed in such a
manner as to permit the immediate location of any particular docu-
ment, and that such microfilms or other photographs are at all times
available for examination by representatives of theS curities Com-
missioner together with facilities for immediate, easily readable pro-
jection of the microfilm or other photograph and for the production
of easily readable facsimile enlargements.
(G)-(H) (No change.)
(b) Investment adviser [advisor] records. [Investment ad-
viser records (compliance](Compliance with the record-keeping re-
quirements of the United States Securities and Exchange Commission
(17 Code of Federal Regulations §275.204-2[(CFR §275-204-2])
will satisfy the following requirements.) [shall satisfy the following
requirements:]
(1) Records to be made by investment advisers. Persons
registered as investment adviserswhose principal place of business
is located in another state shall maintain records at least in
accordance with the minimum record keeping requirements of
that state. Persons registered as investment advisers whose
principal place of business is locatedin Texas shall make and keep
current the following minimum records or the equivalent thereof:
(A)-(H) (No change.)
(2) Records to be preserved by investment advisers.
(A)-(D) (No change.)
(E) The records required to be maintained and pre-
served pursuant to this section may be immediately produced or re-
produced on microfilm or other photograph and may be maintained
and preserved for the required time in that form, provided that such
microfilms or other photographs are arranged and indexed in such a
manner as to permit the immediate location of any particular docu-
ment, and that such microfilms or other photographs are at all times
vailable for examination by representatives of theS curities Com-
missioner together with facilities for immediate, easily readable pro-
jection of the microfilm or other photograph and for the production
of easily readable facsimile enlargements.The records required
to be maintained pursuant to this section may be maintained by
any electronic medium available so long as such records are avail-
able for immediate free access by representatives of the Securi-
ties Commissioner. In the event that a records retention system
commingles records required to be kept under this section with
records not required to be kept, representatives of the Securities
Commissioner may review all commingled records.
§115.6. Registration of Persons with Criminal Backgrounds.
(a) The application for registration may be denied, sus-
pended, or revoked if theSecurities Commissioner finds that the per-
son has been convicted of a felony or misdemeanor offense which di-
rectly relates to its duties and responsibilities. In determining whether
a prior criminal conviction directly relates to such duties and respon-
sibilities, the Securities Commissioner shall consider:
(1)-(2) (No change.)
(3) the extent to which theregistration [license] applied
for might offer an opportunity to engage in further criminal activity
of the same type as that in which the applicant previously had been
involved; and
(4) (No change.)
(b) In addition to the factors stated in subsection (a) of this
section, the Securities Commissioner shall consider the following
evidence in determining the present fitness of an applicant who has
been convicted of a crime:
(1)-(6) (No change.)
(7) It shall be the responsibility of the applicant to the
extent possible to secure and provide to theS curities Commissioner
the recommendation of the prosecution, law enforcement, and
correctional authorities as required under this section. The [; the]
applicant shall also furnish proof to theSecurities Commissioner
that he or she has maintained a record of steady employment and
has supported his or her dependents and has otherwise maintained
a record of good conduct and has paid all outstanding court costs,
supervision fees, fines, and restitution as may have been ordered in
all criminal cases in which he or she has been convicted.
(c) The State Securities Board considers that the following
crimes directly relate to the duties and responsibilities of securities
dealers, agents, and salesmen:
(1) any felony or misdemeanor of which fraud is an
essential elementor which involves wrongful taking of property ;
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(2) any criminal violation of the securitieslaws [law] or
regulations of this state, or of any other state in the United States, or
of the United States, or any foreign jurisdiction;and
[(3) any crime involving moral turpitude; and]
(3) [(4)] any criminal violation of statutes designed to
protect consumers against unlawful practices involving insurance,
securities, commodities or commodity futures, real estate, franchises,
business opportunities, consumer goods, or other goods and services.
(d) (No change.)
(e) The following procedures shall apply in the event of a
denial, suspension, or revocation of license under this section.
(1) Upon the Securities Commissioner’s denial of
registration to an applicant, the applicant may exercise his or her
right to a hearing in accordance with [§24 of] theTexas Securities
Act , §24 (Texas Civil Statutes, Article 581-24).
(2) Upon the Securities Commissioner’s suspension or
revocation of a registration [license] on the grounds specified in
subsection (d) of this section, the person whose license has been
suspended or revoked may exercise his or her right to a hearing in
accordance with [§24 of] theTexas Securities Act, §24 (Texas
Civil Statutes, Article 581-24).
(3) Nothing in this section shall be construed as affecting
the statutory bases or procedures for denial, suspension, or revocation
of registration [licenses] for dealers, agents, or salesmen, as set out
in the Texas Securities Act [of Texas] (Texas Civil Statutes, Article
581-1 et seq.), as this section relates only to such actions based upon
the matters stated in this section.
(4) If the Securities Commissioner denies, suspends, or
revokes a registration [license] under this section, theSecurities
Commissioner shall notify the person affected in writing:
(A) (No change.)
(B) that a person whoseregistration [license] has
been denied, suspended, or revoked, after exhausting administrative
appeals, may file an action in Travis County, Texas, for review of
the evidence presented to theSecurities Commissioner and hisor
her decision, in accordance with [§27 of] theTexas Securities Act
, §27 (Texas Civil Statutes, Article 581-27); and
(C) that the person seeking judicial review must file
a petition with the court within 30 days after theSecurities Com-
missioner’s decision is final and appealable.
§115.7. Maintenance and Inspection of Records.
(a) (No change.)
(b) The Securities Commissioner or hisor her authorized
representative may conduct on-site examinations of registered dealers
and investment advisers without notice and shall be entitled to
immediate and free access to all records required to be maintained
pursuant to Board rules and to all locations where such records
are kept. The Securities Commissioner or hisor her authorized
representative shall be permitted to make photostaticor computer
copies of such records.
(c) In the alternative, the [The] Securities Commissioner
or his or her authorized representative may require that records
maintained pursuant to Board rules be made available ina y
[the] office of the Texas State Securities Boardesignated by
the Securities Commissioner or his or her representativewithin
48 hours of a request or within a greater time period as
the Securities Commissioner or the Securities Commissioner’s
authorized representative deems reasonable.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.





Earliest possible date of adoption: March 3, 1997
For further information, please call: (512) 305-8300
♦ ♦ ♦
Chapter 123. Administrative Guidelines for Reg-
istration of Open-End Investment Companies
7 TAC §123.1, §123.2
(Editor’s Note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the State Securities Board or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)
The State Securities Board proposes the repeal of §§123.1
and 123.2, concerning guidelines for registration of open-end
investment companies. The repeals are necessitated by the
passage of the National Securities Markets Improvement Act
of 1996 ("NSMIA"), Public Law No. 104-290, which removed
most securities issued by open-end investment companies from
the registration requirements of state law. After NSMIA, most
investment companies will no longer be subject to the provisions
of §§123.1 or 123.2, so those provisions are no longer needed.
Investment company securities that do not come within the
parameters of the exemption created by NSMIA will proceed
under the auspices of Chapter 113, registration of securities,
and be subject to general fairness standards.
Micheal Northcutt, Director, Securities Registration Division,
has determined that for the first five-year period the repeals
are in effect there will be no fiscal implications for state or
local government as a result of enforcing or administering the
repeals.
Mr. Northcutt also has determined that for each year of the first
five years the repeals are in effect the public benefit anticipated
as a result of enforcing the repeals will be the elimination of
unnecessary rules. There will be no effect on small businesses.
There is no anticipated economic cost to persons who are
required to comply with the repeals as proposed.
Comments on the proposal to be considered by the Board must
be submitted in writing within 30 days after publication of the
proposed sections in the Texas Register. Comments should be
sent to David Weaver, State Securities Board, P.O. Box 13167,
Austin, Texas 78711-3167, or sent by facsimile to (512) 305-
8310.
The repeals are proposed under Texas Civil Statutes, Article
581-28-1. Section 28-1 provides the Board with the authority
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to adopt rules and regulations necessary to carry out and
implement the provisions of the Texas Securities Act, including
rules and regulations governing registration statements and
applications; defining terms; classifying securities, persons,
and matters within its jurisdiction; and prescribing different
requirements for different classes.
The repeal affects Texas Civil Statutes, Article 581-7.
§123.1. Generally.
§123.2. Registration Requirements.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.





Earliest possible date of adoption: March 3, 1997
For further information, please call: (512) 305-8300
♦ ♦ ♦
7 TAC §123.3
The State Securities Board proposes an amendment to §123.3,
concerning a conditional exemption for money market funds.
The amendments reflect changes necessitated by the passage
of the National Securities Markets Improvement Act of 1996
("NSMIA"), Public Law No. 104-290, and add a reference to
an additional Securities and Exchange Commission ("SEC") re-
lease in subsection (b)(2). The SEC has a proposal outstanding
which, if adopted, may also be added to the release list in sub-
section (b)(2). The SEC proposal (Release No. 33-7371) ap-
pears in the December 18, 1996, issue of the Federal Register
(61 Fed. Reg. 66621). Related changes are being concurrently
proposed to Form 133.26, concerning request for determination
of money market fund, and Form 133.27, year-end report of
sales, to reflect the proposed amendments to §123.3.
Micheal Northcutt, Director, Securities Registration Division,
has determined that for the first five-year period the rule is
in effect there will be no fiscal implications for state or local
government as a result of enforcing or administering the rule.
Mr. Northcutt also has determined that for each year of the
first five years the rule is in effect the public benefit anticipated
as a result of enforcing the rule will be to eliminate confusion
and uncertainty over the treatment of federal covered securities
determined to be money market funds for purposes of §123.3,
by explaining that issuers of federal covered securities meeting
the requirements in the section for money market fund status will
be able to qualify for the exemption even through registration is
no longer required after NSMIA. There will be no effect on small
businesses. There is no anticipated economic cost to persons
who are required to comply with the rule as proposed.
Comments on the proposal to be considered by the Board must
be submitted in writing within 30 days after publication of the
proposed sections in the Texas Register. Comments should be
sent to David Weaver, State Securities Board, P.O. Box 13167,
Austin, Texas 78711-3167, or sent by facsimile to (512) 305-
8310.
The amendment is proposed under Texas Civil Statutes, Ar-
ticles 581-28-1 and 581-5.T. Section 28-1 provides the Board
with the authority to adopt rules and regulations necessary to
carry out and implement the provisions of the Texas Securities
Act, including rules and regulations governing registration state-
ments and applications; defining terms; classifying securities,
persons, and matters within its jurisdiction; and prescribing dif-
ferent requirements for different classes. Section 5.T provides
that the Board may prescribe new exemptions by rule.
The proposed amendment affects Texas Civil Statutes, Articles
581-7 and 581-35.
§123.3. Conditional Exemption for Money Market Funds.
(a) Introduction.
(1) Certain open-end investment companies commonly
known as money market funds have investment characteristics and
sales patterns materially different from other types of mutual funds
and other securities. These funds, defined in subsection (b) of this
section, are designed to attract a large volume of comparatively
short-term investments by purchasers. As early redemptions are
contemplated by both purchaser and seller, and because these funds
continuously offer to repurchase their own securities and issue new
securities to new and repeat investors, an excessive amount of fees
may be paid under theTexas Securities Act, §35.E, for the securities
issued. Therefore, pursuant to the Act, §5.T, the State Securities
Board conditionally exempts from the [registration] fee provisions
of the Texas Securities Act certain investment company securities
defined herein provided all the requirements of thissection [rule]
are satisfied.
(2) Nothing in this section shall be construed to relieve
any open-end investment company from any condition or requirement
of registration under the Texas Securities Act except as specifically
stated herein or in Chapter 114 of this title (relating to Fed-
eral Covered Securities). [No securities of open-end investment
companies may be registered with the State Securities Board or con-
ditionally exempted from registration under this section unless the
Commissioner has determined that the offering is fair, just, and eq-
uitable to purchasers thereof in accordance with the requirements of
the Act, §7 and §10.]
(b) Definition. In this section, a "money market fund" or
"fund" is an open-end investment company which must meet all of
the following conditions.
(1) (No change.)
(2) The fund must hold itself out to be a money market
fund or an equivalent to a money market fund and must be in
compliance with the Investment Company Act of 1940, Rule 2a-7,
as made effective in Securities and Exchange Commission Release
Number IC-13380 and as amended in Release Numbers IC-14606,
IC-14983, IC-18005, [and] IC-18177, and IC-21837 .
(3)-(6) (No change.)
(7) A currently authorized [registered] fund which has
been granted money market status is not required to comply with
this subsection until the fund files its Year End Report of Salesof
Federal Covered Securities by a Money Market Fund on Form
133.27, but it is required to comply with the subsection as it was in
effect at the time that the fund was designated a money market fund
for purposes of this section.
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(c) Request for determination.
(1) At the time an applicantsubmits documents or fees
in connection with an authorization to sell federal covered [ap-
plies for registration of] securities [issued by an open-end investment
company under the Act, §7], or at any time thereafter, the applicant
may request theSecurities Commissioner [to] determine that the
issuer is a money market fund as defined in thissection [rule]. The
request shall be made in writing on Form 133.26 of this title (relat-
ing to Request for Determination of Money Market Fund Statusfor
Federal Covered Securities). The Securities Commissioner shall
review the request and any other information theS curities Com-
missioner deems relevantto the determination of whether [and shall
determine if] the issuer is a money market fund for purposes of this
section.
(2) If the request is made after the issuance of the fund’s
original authorization [permit], an amendment fee of $10 will be
required. Additional sales information [also] will be required since
only the federal covered securities authorized [registered] and
sold after the date theSecurities Commissioner determines that
the issuer is a money market fund will be subject to the reduced
[registration] fees under subsection (d) of this section.
(d) Conditional exemption. Subject to the other provisions
of this section, federal covered securities issued by money market
funds are exempt from the [registration] fee [requirement] imposed
by the Texas Securities Act, §35.E, provided all of the following
requirements are satisfied at the time of sale of thefederal covered
securities.
(1) An applicant has requested that theS curities Com-
missioner determine that the issuer is a money market fund as defined
in this section.
(2) The Securities Commissioner has determined that
the issuer is a money market fund as defined in this section.
(3) For each filing of an original, renewal, or amended
authorization [application for registration] under the conditional
exemption provided by this section, the applicant has paid the $10
filing fee required by the Act, §35.D, in addition to the reduced
[registration] fee imposed by paragraph (5) of this subsection.
(4) During the current calendar year, the fund has [regis-
tered] an aggregateauthorized amount of $10 million of federal
covered securities for sale in Texas.
(5) The fund has paid the reducedauthorization [reg-
istration] fee imposed by this paragraph for the aggregate amount
of federal covered securities proposed to be sold during the cur-
rent calendar year under this conditional exemption. The reduced
authorization [registration] fee imposed by this paragraph forau-
thorization [registration] of federal covered securities in excess
of the first $10 million aggregate amount of securities sold is:
(A) for the next $10 million of federal covered
securities authorized [registered], 1/20 of 1.0% of the aggregate
amount to be sold;
(B) for the next $30 million of federal covered
securities authorized [registered], 1/50 of 1.0% of the aggregate
amount to be sold;
(C) for the next $50 million of federal covered
securities to be authorized [registered], 1/100 of 1.0% of the
aggregate amount to be sold; and
(D) 1/200 of 1.0% of the aggregate amount on the
remainder of thefederal covered securitiesauthorized [registered]
to be sold.
(e) Oversales. The reducedauthorization [registration] fee
schedule imposed by subsection (d)(5) of this section shall not apply
to [the registration of] anyfederal covered securities authorized
[registered] under the Act, §35-1. All fees paid forauthorization
[registration] of federal covered securities of money market funds
pursuant to §35-1 shall be computed as set forth in the Act, §35.D,
§35.E,and [E and] §35-1.
(f) Unsold balance at end of calendar year. In any calendar
year, the fees required to be paid by a fund for sales that year will
be calculated under subsection (d)(4) and (5) of this section without
regard to the amount of fees paid orfederal covered securities
sold in any other year. If, at the end of any calendar year a money
market fund has a remaining unsold balance offederal covered
securities authorized to be sold, the dollar amount of fees paid under
subsection (d) of this section forauthorization [registration] of the
unsold balance may be reapplied to fees required in the next calendar
year, but no unsold balance ofauthorized [registered] but unsold
federal covered securities will be carried forward to the subsequent
calendar year.
(g) Year end reports. To qualify for the reduced fees
accorded to a fund granted money market fund status pursuant
to this section, the fund [All funds] must file a year end report
of sales on Form 133.27 of this title (relating to Year End Report
of Sales of Federal Covered Securities by a Money Market
Fund) in January of each year which reflects the amount offederal
covered securities sold in the previous year, the balance of fees
paid for authorization [registration] of any unsold balance in the
previous year and the recalculated balance of authorizedf eral
covered securities at the beginning of the current year. In calculating
fees applied to sales during the previous year, fees will first be applied
at the higher rates specified in the reduced [registration] fee schedule
in subsection (d)(5) of this section, and then at more reduced rates as
sales volume increases, and not vice versa. Funds should consult [the
examples contained in] Form 133.27 in determining how to compute
fees.
(h) Effect of noncompliance. If at any time the business or
plan of business of any fund has been altered so that it is no longer
a money market fund within subsection (b) of this section, such an
issuer shall not be entitled to any reduction of fees as provided in
subsection (d)(5) of this section. Such fund shall not be entitled to any
reduction in fees as provided in subsection (d)(5) of this section for
any sales of its securities from the time at which it ceases to comply
with subsection (b) of this section [§(6)] until the Securities
Commissioner redetermines in a subsequent calendar year that the
issuer is again a money market fund as defined in subsection (b) of
this section, and instead fees shall be calculated for such issuer as
provided in the Act, §35 and §35-1.
(i) Appeals. If any person should take exception to an action
of the Securities Commissioner in making, failing to make, or
revoking a determination whether that person is a money market
fund, the aggrieved person may appeal the decision of theSecurities
Commissioner as provided in the Act, §24.
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(j) Effect of a prior determination. A fund offering fed-
eral covered securities, that was determined to be a money market
fund prior to October 11, 1996, will continue to be considered a
money market fund for purposes of this section without the ne-
cessity of submitting a new request for determination, so long as
the fund continues to meet the definition of a "money market
fund" in subsection (b) of this section.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.





Earliest possible date of adoption: March 3, 1997




(Editor’s Note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the State Securities Board or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)
The State Securities Board proposes the repeal of §133.2,
concerning public records charges - billing detail. Repeal of
the existing form will allow for the simultaneous adoption a new
form which is being concurrently proposed.
Tom Spradlin, Director of Information Resources, and Planning,
and Don Raschke, Director of Staff Services, have determined
that for the first five-year period the repeal is in effect there will
be no fiscal implications for state or local government as a result
of enforcing or administering the repeal.
Messrs. Spradlin and Raschke also have determined that for
each year of the first five years the repeal is in effect the public
benefit anticipated as a result of enforcing the repeal will be the
elimination of an outdated form. There will be no effect on small
businesses. There is no anticipated economic cost to persons
who are required to comply with the repeal as proposed.
Comments on the proposal to be considered by the Board must
be submitted in writing within 30 days after publication of the
proposed sections in the Texas Register. Comments should be
sent to David Weaver, State Securities Board, P.O. Box 13167,
Austin, Texas 78711-3167, or sent by facsimile to (512) 305-
8310.
The repeal is proposed under Texas Civil Statutes, Articles
581-28-1. Section 28-1 provides the Board with the authority
to adopt rules and regulations necessary to carry out and
implement the provisions of the Texas Securities Act, including
rules and regulations governing registration statements and
applications; defining terms; classifying securities, persons,
and matters within its jurisdiction; and prescribing different
requirements for different classes.
Statutes and codes affected: none applicable.
§133.2. Public Records Charges - Billing Detail.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.





Earliest possible date of adoption: March 3, 1997
For further information, please call: (512) 305-8300
♦ ♦ ♦
The State Securities Board proposes new §133.2, concerning
public information charges – billing detail. The new section
adopts by reference a form which reflects changes in the
fees for pubic information established by the General Services
Commission in accordance with the Public Information Act. The
existing Form 133.2 is being concurrently proposed for repeal.
Tom Spradlin, Director of Information Resources, and Planning,
and Don Raschke, Director of Staff Services, have determined
that for the first five-year period the rule is in effect there will be
no fiscal implications for state or local government as a result
of enforcing or administering the rule.
Messrs. Spradlin and Raschke also have determined that
for each year of the first five years the rule is in effect the
public benefit anticipated as a result of enforcing the rule will
be that the rule accurately apprises persons requesting public
information of the associated charges. There will be no effect
on small businesses. There is no anticipated economic cost to
persons who are required to comply with the rule as proposed.
Comments on the proposal to be considered by the Board must
be submitted in writing within 30 days after publication of the
proposed sections in the Texas Register. Comments should be
sent to David Weaver, State Securities Board, P.O. Box 13167,
Austin, Texas 78711-3167, or sent by facsimile to (512) 305-
8310.
The new rule is proposed under Texas Civil Statutes, Articles
581-28-1. Section 28-1 provides the Board with the authority
to adopt rules and regulations necessary to carry out and
implement the provisions of the Texas Securities Act, including
rules and regulations governing registration statements and
applications; defining terms; classifying securities, persons,
and matters within its jurisdiction; and prescribing different
requirements for different classes.
Statutes and codes affected: none applicable.
§133.2. Public Information Charges – Billing Detail.
The State Securities Board proposes to adopt by reference the public
information charges – billing detail form. This form is available from
the State Securities Board, P.O. Box 13167, Austin, Texas 78711-
3167.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on January 21, 1997.





Earliest possible date of adoption: March 3, 1997
For further information, please call: (512) 305-8300
♦ ♦ ♦
7 TAC §133.26, §133.27
(Editor’s Note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the State Securities Board or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)
The State Securities Board proposes the repeal of §133.26,
concerning request for determination of money market fund
status, and §133.27, concerning year end report of sales, both
concerning money market funds. Repeal of the existing forms
will allow for the simultaneous adoption new revised forms
which are being concurrently proposed.
Micheal Northcutt, Director, Securities Registration Division,
has determined that for the first five-year period the repeals
are in effect there will be no fiscal implications for state or
local government as a result of enforcing or administering the
repeals.
Mr. Northcutt also has determined that for each year of the first
five years the repeals are in effect the public benefit anticipated
as a result of enforcing the repeals will be the elimination of
outdated forms. There will be no effect on small businesses.
There is no anticipated economic cost to persons who are
required to comply with the repeals as proposed.
Comments on the proposal to be considered by the Board must
be submitted in writing within 30 days after publication of the
proposed sections in the Texas Register. Comments should be
sent to David Weaver, State Securities Board, P.O. Box 13167,
Austin, Texas 78711-3167, or sent by facsimile to (512) 305-
8310.
The repeals are proposed under Texas Civil Statutes, Articles
581-28-1 and 581-5.T. Section 28-1 provides the Board with the
authority to adopt rules and regulations necessary to carry out
and implement the provisions of the Texas Securities Act, in-
cluding rules and regulations governing registration statements
and applications; defining terms; classifying securities, persons,
and matters within its jurisdiction; and prescribing different re-
quirements for different classes. Section 5.T provides that the
Board may prescribe new exemptions by rule.
The repeals affect Texas Civil Statutes, Articles 581-7 and 581-
35.
§133.26. Request for Determination of Money Market Fund Status.
§133.27. Year-End Report of Sales by a Money Market Fund.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.





Earliest possible date of adoption: March 3, 1997
For further information, please call: (512) 305-8300
♦ ♦ ♦
The State Securities Board proposes new §133.26, concern-
ing request for determination of money market fund status, and
§133.27, concerning year-end report of sales, both concerning
federal covered securities. The new sections adopts by refer-
ence forms which reflect changes being concurrently proposed
to §123.3, concerning a conditional exemption for money mar-
ket funds, necessitated by the passage of the National Securi-
ties Markets Improvement Act of 1996 ("NSMIA"), Public Law
No. 104-290. The Securities and Exchange Commission has
a proposal outstanding which, if adopted, may also be added
to the releases listed on Form 133.26, Item 5(b), when Form
133.26 is considered for adoption. The existing Forms 133.26
and 133.27 are being concurrently proposed for repeal.
Micheal Northcutt, Director, Securities Registration Division,
has determined that for the first five-year period the rules are
in effect there will be no fiscal implications for state or local
government as a result of enforcing or administering the rules.
Mr. Northcutt also has determined that for each year of the first
five years the rules are in effect the public benefit anticipated
as a result of enforcing the rules will be to have forms allowing
issuers of federal covered securities qualify for the exemption
even through registration is no longer required after NSMIA.
There will be no effect on small businesses. There is no
anticipated economic cost to persons who are required to
comply with the rules as proposed.
Comments on the proposal to be considered by the Board must
be submitted in writing within 30 days after publication of the
proposed sections in the Texas Register. Comments should be
sent to David Weaver, State Securities Board, P.O. Box 13167,
Austin, Texas 78711-3167, or sent by facsimile to (512) 305-
8310.
The new rules are proposed under Texas Civil Statutes, Articles
581-28-1 and 581-5.T. Section 28-1 provides the Board with the
authority to adopt rules and regulations necessary to carry out
and implement the provisions of the Texas Securities Act, in-
cluding rules and regulations governing registration statements
and applications; defining terms; classifying securities, persons,
and matters within its jurisdiction; and prescribing different re-
quirements for different classes. Article 581-5.T. Section 5.T
provides that the Board may prescribe new exemptions by rule.
The new rules affect Texas Civil Statutes, Articles 581-7 and
581-35.
§133.26. Request for Determination of Money Market Fund Status
for Federal Covered Securities (Pursuant to §123.3(c)).
The State Securities Board proposes to adopt by reference the request
for determination of money market fund status form. This form is
available from the State Securities Board, P.O. Box 13167, Austin,
Texas 78711-3167.
§133.27. Year-End Report of Sales of Federal Covered Securities
by a Money Market Fund (Pursuant to §123.3).
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The State Securities Board proposes to adopt by reference the year-
end report of sales form. This form is available from the State
Securities Board, P.O. Box 13167, Austin, Texas 78711-3167.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.





Earliest possible date of adoption: March 3, 1997
For further information, please call: (512) 305-8300
♦ ♦ ♦
7 TAC §133.33
The State Securities Board proposes an amendment to
§133.33, concerning uniform forms accepted, required, or
recommended. The amendment would update the name of
the U-7 Form; add a cross-reference to Chapter 114, federal
covered securities, which is being concurrently proposed; and
remove an unnecessary sentence.
Micheal Northcutt, Director, Securities Registration Division,
has determined that for the first five-year period the rule is
in effect there will be no fiscal implications for state or local
government as a result of enforcing or administering the rule.
Mr. Northcutt also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated as a
result of enforcing the rule will be accuracy of terminology and
cross-references. There will be no effect on small businesses.
There is no anticipated economic cost to persons who are
required to comply with the rule as proposed.
Comments on the proposal to be considered by the Board must
be submitted in writing within 30 days after publication of the
proposed sections in the Texas Register. Comments should be
sent to David Weaver, State Securities Board, P.O. Box 13167,
Austin, Texas 78711-3167, or sent by facsimile to (512) 305-
8310.
The amendment is proposed under Texas Civil Statutes, Article
581-28-1. Section 28-1 provides the Board with the authority
to adopt rules and regulations necessary to carry out and
implement the provisions of the Texas Securities Act, including
rules and regulations governing registration statements and
applications; defining terms; classifying securities, persons,
and matters within its jurisdiction; and prescribing different
requirements for different classes.
The proposed amendment affects Texas Civil Statutes, Article
581-7.
§133.33. Uniform Forms Accepted, Required, or Recommended.
(a) Assuming the appropriate exhibits and supplements are
filed, the State Securities Board will accept for filing the following
"Uniform Forms" in lieu of the requisite Texas form, if any.
(1)-(8) (No change.)
(9) U-7. Small Company [Corporate] Offerings Regis-
tration Form may be used as a disclosure guide when making a small
company [corporate] offering of securities pursuant to an exemption
under the Act or when making small public offerings pursuant to the
Act, §7.A.
(b) (No change.)
(c) Section 109.13(k)(5) of this title (relating to Limited
Offering Exemptions) and §114.4(b)(1) of this title (relating to
Filings and Fees) require [requires] the filing of a Form D, "Notice
of Sale of Securities Pursuant to Regulation D, §4(6), and/or Uniform
Limited Offering Exemption." [No Texas form may be filed in lieu
of Form D.]
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.





Earliest possible date of adoption: March 3, 1997
For further information, please call: (512) 305-8300
♦ ♦ ♦
Chapter 137. Administrative Guidelines for Reg-
ulation of Offers
7 TAC §137.1
The State Securities Board proposes an amendment to §137.1,
concerning guidelines for regulation of offers. The amendment
reflects a change necessitated by the passage of the National
Securities Markets Improvement Act of 1996 ("NSMIA"), Public
Law No. 104-290. After NSMIA, the state will not be able
to require the filing of offering documents for federal covered
securities in all cases. Accordingly, the section has been
amended to make this clarification.
Micheal Northcutt, Director, Securities Registration Division,
has determined that for the first five-year period the rule is
in effect there will be no fiscal implications for state or local
government as a result of enforcing or administering the rule.
Mr. Northcutt also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated as
a result of enforcing the rule will be to eliminate confusion and
uncertainty over filing requirements connected with the offer of
federal covered securities. There will be no effect on small
businesses. There is no anticipated economic cost to persons
who are required to comply with the rule as proposed.
Comments on the proposal to be considered by the Board must
be submitted in writing within 30 days after publication of the
proposed sections in the Texas Register. Comments should be
sent to David Weaver, State Securities Board, P.O. Box 13167,
Austin, Texas 78711-3167, or sent by facsimile to (512) 305-
8310.
The amendment is proposed under Texas Civil Statutes, Article
581-28-1. Section 28-1 provides the Board with the authority
to adopt rules and regulations necessary to carry out and
implement the provisions of the Texas Securities Act, including
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rules and regulations governing registration statements and
applications; defining terms; classifying securities, persons,
and matters within its jurisdiction; and prescribing different
requirements for different classes.
The proposed amendment affects Texas Civil Statutes, Article
581-22.
§137.1. Application.
This chapter relates to offers to sell securities which must be filed
with the Commissioner under theTexas Securities Act, §22. This
chapter [section] does not apply to advertising for sales made in
reliance upon exemptions contained in the Act, §5 or §6, including
exemptions by rule adopted by the State Securities Board pursuant
to the Texas Securities Act, §5.T.This chapter does not require
the filing of any offering documents, prepared by or on behalf
of the issuer, in connection with the offer of federal covered
securities, as that term is defined in §107.2 of this title (relating
to Definitions). The Act, §§29, 32, and 33,prohibit [prohibits]
the use of false or misleading statements in connection with the
purchase or sale of any security, whether exempt or not.The
Agency has jurisdiction to investigate and bring enforcement
actions with respect to fraud or deceit, or unlawful conduct by a
dealer or agent, in connection with federal covered securities or
transactions involving federal covered securities.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.





Earliest possible date of adoption: March 3, 1997
For further information, please call: (512) 305-8300
♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION
Part I. Railroad Commission of Texas
Chapter 3. Oil and Gas Division
Conservation Rules and Regulations
16 TAC §3.38
The Railroad Commission of Texas proposes an amendment
to §3.38, regarding well densities. The proposed amendments
are to streamline the process for obtaining unprotested density
exceptions by providing for their administrative approval.
Larry G. Borella, Oil and Gas Section Assistant Director, Office
of General Counsel, has determined for each year of the
first five years the amendment is in effect, the public benefit
anticipated as a result of adopting this amendment will be
the economic benefit associated with reduced time required
to obtain an exception to the required density regulation when
there is no protest.
Rita E. Percival, planner for the Oil and Gas Division, has
determined that for the first five-year period the proposed rule
revision will be in effect, there will be fiscal implications as a
result of enforcing or administering it. The revision will reduce
the time a hearings examiner spends on an unprotested Rule
38 exception application. The savings for Fiscal Year 1997 are
estimated at $1165, with additional annual savings of $2330 for
Fiscal Years 1998-2001. There will be no fiscal implications
for local government. There will be no cost of compliance with
the proposed rule revision for small businesses as a result of
enforcing or administering it.
Comments on the proposal may be submitted to Larry Borella,
Assistant Director, Office of General Counsel, Railroad Com-
mission of Texas, P. O. Box 12967, Austin, Texas 78711-2967.
Comments will be accepted for 30 days after publication in
the Texas Register. For further information, please call Larry
Borella at (512) 463-6924.
The amendment is proposed under the Texas Natural Re-
sources Code, §§81.051, 81.052, 85.201 - 85.202, 86.041 and
86.042 which provide the Railroad Commission of Texas with
the authority to adopt rules for the following purposes: to govern
and regulate persons and their operations under the jurisdiction
of the Railroad Commission; to issue permits for oil and gas
wells and to prevent waste and prevent injury to adjoining prop-
erty.
Texas Natural Resources Code, Chapter 85 and 86 is affected
by this proposed amendment.
§3.38. Well Densities.
(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.
(1) Commission designee[Director]–Director of the Oil
and Gas Division orany Commission employee[his staff delegate]
designated in writing by the director or the Commission.
(2)-(6) (No change).
(b)-(e) (No change).
(f) Exceptions to density provisions authorized. The Com-
mission,or Commission designee,in order to prevent waste or, ex-
cept as provided in subsection (d)(2) of this section, to prevent the
confiscation of property, may grant exceptions to the density provi-
sions set forth in this section. Such an exception may be granted only
after notice and an opportunity for hearing.
(g) (No change).
(h) Procedure for obtaining exceptions to the density provi-
sions.
(1) Filing requirements. If a permit to drill requires an
exception to the applicable density provision, the operator must file,
in addition to the items required by subsection (g) of this section:
(A) a list of the names and addresses of all affected
persons. For the purpose of giving notice of application, the
Commission presumes that affected persons include the operators and
unleased mineral interest owners of all adjacent offset tracts, and the
operators and unleased mineral interest owners of all tracts nearer to
the proposed well than the prescribed minimum lease-line spacing
distance. TheCommission designee[Director] may determine that
such a person is not affected only upon written request and a showing
by the applicant that:
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(i)-(ii) (No change.)
(B) (No change.)
(C) additional data requested by theCommission
designee[Director].
(2) (No change.)
(3) Approval without hearing. If theCommission de-
signee [Director] determines, based on the data submitted, that a
permit requiring an exception to the applicable density provision is
justified according to subsection (f) of this section, then theCom-
mission designee may issue the exception permit administratively
if [application will be presented to the Commission for consideration
and action, provided that]:
(A) signed waivers from all affected persons were
submitted with the application;or
(B)-(C) (No change.)
(4) Hearing on the application.
(A) (No change.)
(B) If the application is not protested and theCom-
mission designee[Director] determines that a permit requiring an ex-
ception to the applicable density provision is not justified according
to subsection (f) of this section, the operator may request a hearing
to consider the application.
(i) (No change).
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on January 15, 1997.
TRD-9700579
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: March 3, 1997
For further information, please call: (512) 463–7008
♦ ♦ ♦
Part II. Public Utility Commission
Chapter 23. Substantive Rules
Certification
16 TAC §23.38
The Public Utility Commission of Texas proposes to add new
Substantive Rule §23.38 and repeal subsections (d) and (e) of
Substantive Rule §23.31. The proposed rule will establish fi-
nancial and technical standards for the award of certificates of
operating authority and service provider certificates of operating
authority and will establish the procedure for amending certifi-
cates of operating authority and service provider certificates of
operating authority.
Ms. Donna L. Nelson, Assistant General Counsel, has deter-
mined that for each year of the first five-year period the pro-
posed section is in effect there will be no fiscal implications for
state or local government as a result of enforcing or adminis-
tering the section.
Ms. Nelson has also determined that for each year of the
first five years the proposed section is in effect the public
benefit anticipated as a result of enforcing the section will
be to provide more certainty to applicants in the procedure
for approval of certificates of operating authority and service
provider certificates of operating authority and amendments to
those certificates. There will be no effect on small businesses
as result of enforcing this section. There is no anticipated
economic cost to persons who are required to comply with the
section as proposed.
Ms. Nelson has also determined that for each year of the first
five years the proposed section is in effect there will be no
impact on employment in the geographical area affected by
implementing the requirements of the section.
Comments on the proposed rule (16 copies) may be submitted
to Paula Mueller, Secretary of the Commission, Public Utility
Commission of Texas, 1701 North Congress Avenue, Austin,
Texas 78711-3326, within 30 days after publication. The com-
mission invites specific comments regarding the costs associ-
ated with, and benefits that will be gained by, implementation
of the amendment. The commission will consider the costs and
benefits in deciding whether to adopt the amendment. Addition-
ally, the commission invites specific comments regarding how
the passage of the Federal Telecommunications Act of 1996
impacts this rule. All comments should refer to Project Number
16537. Commission staff will conduct a public hearing on this
rulemaking under Texas Government Code, §2001.029 at the
commission offices on February 7, 1997 at 9:00 a.m.
The new section is proposed under the Public Utility Regulatory
Act of 1995, Texas Revised Civil Statutes Annotated, Article
1446c-0 §1.101 (Vernon Supp. 1997) (PURA95), which pro-
vides the Public Utility Commission with the authority to make
and enforce rules reasonably required in the exercise of its pow-
ers and jurisdiction, including rules of practice and procedure;
and specifically, PURA95 §3.2531 and §3.2532, which grant the
commission the authority to determine the criteria for financial
and technical qualifications of applicants for certificates of op-
erating authority and service provider certificates of operating
authority.
Public Utility Regulatory Act of 1995, §§1.101, 3.2531 and
3.2532 is affected by this proposed new rule.
§23.38. Standards for Granting of Certificates of Operating Author-
ity and Service Provider Certificates of Operating Authority.
(a) Scope. This section applies to the provision of local
exchange telecommunications services by holders of certificates of
operating authority and service provider certificates of operating
authority, established in the Public Utility Regulatory Act of 1995,
Texas Revised Civil Statutes Annotated, Article 1446c-0 (Vernon
Supp. 1997) (PURA95), §3.2531 and §3.2532 .
(b) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.
(1) Assumed name - Has the meaning assigned by Texas
Business and Commerce Code, §36.10.
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(2) Capitalization - Long-term debt plus total equity.
(3) COA - Certificate of operating authority.
(4) Corporate name - Has the meaning assigned by Texas
Business Corporation Act, Article §2.05.
(5) Geographic scope - The geographic area in which the
holder of a COA or an SPCOA is authorized to provide service.
(6) Incumbent local exchange company (ILEC) - Has the
meaning assigned by PURA95 §3.002(3).
(7) SPCOA reseller - A holder of a service provider cer-
tificate of operating authority that uses only ILEC owned telecom-
munications facilities for providing local exchange service.
(8) Return on assets - After-tax net operating income
divided by total assets.
(9) SPCOA - Service provider certificate of operating
authority.
(10) Telecommunications facilities - Conduits, ducts,
poles, wires, cables, end- office switches, telecommunications circuit
equipment, telecommunications signaling systems, and telecom-
munications transmission facilities used to provide local exchange
service.
(11) Working capital requirements - The additional capital
required to fund the increased levels of current assets necessary to
provide the proposed telecommunications service.
(c) Standards for Granting Certification to COA Applicants.
(1) The commission shall consider the factors listed in
subparagraphs (A)-(F) of this paragraph in deciding whether to grant
a COA to an applicant proposing to serve an exchange where an
ILEC serves more than 31,000 access lines. The commission shall
consider the factors listed in subparagraphs (A)-(J) of this paragraph
in deciding whether to grant a COA to an applicant proposing to
serve an exchange where an ILEC serves fewer than 31,000 access
lines. However, the commission may not, before September 1, 1998,
grant a COA for service in an exchange of an ILEC serving fewer
than 31,000 access lines.
(A) Whether the applicant has satisfactorily provided
all of the information required in the Application for a Certificate of
Operating Authority.
(B) Whether the applicant is financially qualified. To
prove financial qualification as a COA, an applicant shall provide ev-
idence sufficient to establish that:
(i) applicant possesses a minimum of $100,000
cash or cash equivalent, liquid and readily available to meet the
applicant’s startup expenses, working capital requirements and capital
expenditures for the first year of Texas operations; or
(ii) applicant is an established business entity and is
able to demonstrate evidence of profitability in existing operations for
two years preceding the date of application by submitting a balance
sheet and income statement audited or reviewed by a certified public
accountant establishing all of the following:
(I) a long-term debt to capitalization ratio of less
than 60%;
(II) a return-on-assets ratio of at least 10%; and,
(III) a minimum of $50,000 cash or cash equiv-
alent, liquid and readily available to meet the applicant’s startup ex-
penses, working capital requirements and capital expenditures for a
minimum of the first year of Texas operations.
(C) Whether the applicant is technically qualified.
The commission shall determine whether an applicant possesses
sufficient technical qualifications to be awarded a COA based upon
a review of the following information.
(i) Prior experience by the applicant or one or more
of the applicant’s principals or employees in the telecommunications
industry or a related industry.
(ii) Any complaint history regarding the applicant
on file at the Public Utility Commission of Texas.
(iii) Any complaint history regarding the applicant
with Public Utility Commissions or Public Service Commissions in
other states where applicant is doing business.
(iv) Any complaint history regarding the applicant
on file with the Office of the Texas Attorney General and the Attorney
General in other states where applicant is doing business.
(v) The applicant’s compliance with statutes and
rules enforced by the Texas Comptroller’s Office.
(vi) The applicant’s compliance with applicable
statutes and rules enforced by the Public Utility Commission of
Texas.
(D) Whether the applicant is able to meet the com-
mission’s quality of service standards.
(E) Whether certification of the applicant is in the
public interest.
(F) Whether the applicant’s build-out plan pursuant
to PURA95 §3.2531(c) and (d) is adequate.
(G) The effect of granting the certificate on any public
utility already serving the area and on the utility’s customers.
(H) The existing utility’s ability to provide adequate
service at reasonable rates.
(I) The impact on the existing utility’s ability as the
provider of last resort.
(J) The ability of the exchange (not the company) to
support more than one service provider.
(2) If, after considering the factors in this subsection,
the commission finds it to be in the public interest to do so, the
commission may limit the geographic scope of the COA.
(d) Standards for Granting Certification to SPCOA Appli-
cants.
(1) The commission shall consider the following factors
in deciding whether to grant an SPCOA.
(A) Whether the applicant has satisfactorily provided
all of the information required in the Application for a Service
Provider Certificate of Operating Authority.
(B) Whether the applicant is financially qualified as
an SPCOA or whether applicant should be restricted to an SPCOA
reseller. To prove financial qualifications as an SPCOA, applicant
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shall meet the standards set forth for a COA applicant in subsection
(c)(1)(B) of this section. To prove financial qualifications as an
SPCOA reseller, an applicant shall provide evidence sufficient to
establish that:
(i) applicant possesses a minimum of $25,000 cash
or cash equivalent, liquid and readily available to meet the applicant’s
startup expenses, working capital requirements and capital expendi-
tures for the first year of Texas operations; or
(ii) applicant is an established business entity and is
able to demonstrate evidence of profitability in existing operations for
two years preceding the date of application by submitting a balance
sheet and income statement audited or reviewed by a certified public
accountant establishing all of the following:
(I) a long-term debt to capitalization ratio of less
than 60%;
(II) a return-on-assets ratio of at least 10%; and,
(III) a minimum of $10,000 cash or cash equiv-
alent, liquid and readily available to meet the applicant’s startup ex-
penses, working capital requirements and capital expenditures for a
minimum of the first year of Texas operations.
(C) Whether the applicant is technically qualified.
The commission shall determine whether an applicant possesses
sufficient technical qualifications to be awarded an SPCOA or
whether applicant should be restricted to an SPCOA reseller based
upon a review of the following information.
(i) Prior experience by the applicant or one or more
of the applicant’s principals or employees in the telecommunications
industry or a related industry.
(ii) Any complaint history regarding the applicant
on file at the Public Utility Commission of Texas.
(iii) Any complaint history regarding the applicant
with Public Utility Commissions or Public Service Commissions in
other states where applicant is doing business.
(iv) Any complaint history regarding the applicant
on file with the Office of the Texas Attorney General and the Attorney
General in other states where applicant is doing business.
(v) The applicant’s compliance with statutes and
rules enforced by the Texas Comptroller’s Office.
(vi) The applicant’s compliance with applicable
statutes and rules enforced by the Public Utility Commission of
Texas.
(D) Whether the applicant is able to meet the com-
mission’s quality of service standards.
(E) Whether certification of the applicant is in the
public interest.
(F) Whether the applicant, together with affiliates, had
in excess of 6.0% of the total intrastate switched access minutes of
use as measured by the most recent 12-month period preceding the
filing of the application for which data is available.
(2) If, after considering the factors in this subsection,
the commission finds it to be in the public interest to do so, the
commission may limit the geographic scope of the SPCOA.
(e) Financial Instruments that will meet the Cash Require-
ments Established in this Rule.
(1) Applicants for COAs or SPCOAs shall be permitted
to use any of the financial instruments set out in subparagraphs (A)-
(G) of this paragraph to satisfy the cash requirements established in
this rule to prove financial qualification.
(A) Cash or cash equivalent, including cashier’s check
or sight draft.
(B) A certificate of deposit with a bank or other
financial institution.
(C) A letter of credit issued by a bank or other
financial institution, irrevocable for a period of at least 12 months
beyond certification of the applicant by the commission.
(D) A line of credit or other loan, issued by a bank
or other financial institution, irrevocable for a period of at least 12
months beyond certification of the applicant by the commission and
payable on an interest-only basis for the same period.
(E) A loan issued by a subsidiary or affiliate of ap-
plicant, or a corporation holding controlling interest in the applicant,
irrevocable for a period of at least 12 months beyond certification
of the applicant by the commission, and payable on an interest only
basis for the same period.
(F) A guaranty issued by a corporation, partnership,
or other person or association, irrevocable for a period of at least 12
months beyond certification of the applicant by the commission.
(G) A guaranty issued by a subsidiary or affiliate
of applicant, or a corporation holding controlling interest in the
applicant, irrevocable for a period of at least 12 months beyond the
certification of the applicant by the commission.
(2) All cash and instruments listed in subparagraphs (A)-
(G) of this subsection shall be unencumbered by pledges as collateral
and shall be subject to verification and review by the commission
prior to certification of the applicant and for a period of 12 months
beyond the date of certification of the applicant by the commission.
Failure to comply with this requirement will void an applicant’s
certification or result in such other action as the commission deems
in the public interest, including, but not limited to, assessment of
reasonable penalties and all other available remedies under PURA95.
(f) Name on Certificates.
(1) All basic local exchange telephone service, basic local
telecommunications service, and switched access service provided
under the COA or SPCOA shall be provided in the name under which
certification was granted by the commission.
(A) If the applicant is a corporation, the commission
shall issue the certificate in the corporate name of the applicant.
(B) If the applicant is an unincorporated business
entity or an individual, the commission shall issue the certificate in
the assumed name of the entity or the individual.
(2) The holder of a COA or SPCOA may request com-
mission approval to change the name on the certificate by filing an
application to amend its certificate with the commission.
(g) Amendment of COA or SPCOA.
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(1) A person or entity granted a COA or an SPCOA by
the commission shall be required to file an application to amend the
COA or an SPCOA on a commission approved form in order to:
(A) change the corporate name or assumed name of
the certificate holder;
(B) increase the geographic scope of the COA or
SPCOA;
(C) sell, transfer, or lease the COA or the SPCOA or
sell, transfer, or lease the entity holding the COA or the SPCOA; or
(D) remove the resale-only restriction on an SPCOA
reseller certificate.
(2) If the application to amend is for a name change of
the certificate holder and is not a sale, transfer, or lease of the COA
or the SPCOA or a sale, transfer, or lease of the entity holding the
COA or the SPCOA, applicant will be required to provide a general
description of the applicant, including the following:
(A) Legal name and all assumed names of entity to
which commission issued certificate.
(B) All other assumed names, if any, under which
certificate holder does business.
(C) Certificate number of the COA or SPCOA.
(D) Address and telephone number of the principal
office of certificate holder.
(E) Name, address, and office location of each partner,
officer, and the five largest shareholders of certificate holder.
(F) Proposed amendment to legal name or assumed
name of certificate holder.
(3) If the application to amend requests the changes set
forth in this subsection, paragraph (1)(B),(C) or (D), the commission
shall consider the factors set forth in subsection (c) and (d) of this
section in determining whether to approve the amendment to the
certificate.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on January 21, 1997.
TRD-9700886
Paula Mueller
Secretary of the Commission
Public Utility Commission of Texas
Earliest possible date of adoption: March 3, 1997
For further information, please call: (512) 936–7152
♦ ♦ ♦
Telephone
16 TAC §23.104, §23.105
The Public Utility Commission of Texas proposes new §23.104,
relating to Telecommunications Pricing, and §23.105, relating to
Services Provided to Other Telecommunications Utilities. The
proposed rule is necessary to comply with the Public Utility
Regulatory Act of 1995 (PURA95) §3.457, which requires the
commission to adopt a pricing rule by April 1, 1997.
Candice Clark, Manager of Competitive Pricing in the Office
of Regulatory Affairs, has determined that for each of the first
five years the proposed sections are in effect there will be no
fiscal implications for state or local government as a result of
enforcing or administering the sections.
Ms. Clark also has determined that for each of the first
five years the proposed sections are in effect the public
benefit anticipated as a result of enforcing the sections will
be to establish principles for the pricing of telecommunications
services that foster economic efficiency and the public welfare.
There will be no effect on small businesses as result of enforcing
these sections. There is no anticipated economic cost to
persons who are required to comply with the sections as
proposed.
Ms. Clark also has determined that for each of the first five
years the proposed sections are in effect there will be no impact
on employment in the geographic area affected by implementing
the requirements of the sections.
Comments on the proposed rule (16 copies) may be submitted
to Paula Mueller, Secretary of the Commission, Public Utility
Commission of Texas, 1701 North Congress Avenue, Austin,
Texas 78711-3326, within 30 days after publication. Reply com-
ments may be submitted within 45 days after publication. The
commission invites specific comments regarding the costs asso-
ciated with, and benefits that will be gained by, implementation
of the rule. The commission will consider the costs and benefits
in deciding whether to adopt the rule. All comments should re-
fer to Project Number 12771. The commission staff will conduct
a public hearing on this rulemaking under Texas Government
Code §2001.029 at the commission offices on March 6, 1997,
at 10:00 a.m.
The new sections are proposed under the Public Utility Regu-
latory Act of 1995, Texas Civil Statute, Article 1146c-O, (Ver-
non Supplement 1997), §1.101, which provide the Public Util-
ity Commission with the authority to make and enforce rules
reasonably required in the exercise of its powers and jurisdic-
tion, including rules of practice and procedure; and specifically
§3.457, which requires the commission to adopt a pricing rule
by April 1, 1997.
Cross Index to Statutes: Public Utility Regulatory Act of 1995,
Texas Civil Statute, Article 1146c-O, §§1.101, 3.457 (Vernon
Supplement 1997) (PURA95).
§23.104. Telecommunications Pricing.
(a) Purpose. The purpose of this section is to establish
principles to foster economic efficiency and the public welfare in
the pricing of telecommunications services.
(b) Application. Except as otherwise provided herein, the
provisions of this section shall apply to dominant certified telecom-
munications utilities (DCTUs). Unless the DCTU has elected to be
regulated under the terms of the Public Utility Regulatory Act of
1995 (PURA95), Title III, Subtitle H, the provisions of this section
may be applied to a DCTU serving 31,000 or more but fewer than
one million access lines only on a bona fide request by a holder of a
Certificate of Operating Authority or Service Provider Certificate of
Operating Authority.
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(c) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.
(1) Service-For purposes of this section, each tariffed or
contract offering which a customer may purchase to the exclusion
of other offerings shall be considered a service. For example: the
various mileage bands for standard toll services are rate elements,
not services; individual optional calling plans that can be purchased
individually and which are offered as alternatives to each other are
services, not rate elements.
(2) Stand-alone costs-The stand-alone costs of an element
or service are defined as the forward-looking costs that an efficient
entrant would incur in providing the element or service.
(d) General principles.
(1) Subsidy-free pricing.
(A) Telecommunications prices should be subsidy-
free. Subsidy-free prices prevent one service or group of services
from subsidizing or being subsidized by another.
(B) Pricing all services produced by a DCTU above
long-run incremental cost (LRIC) will ensure subsidy-free pricing.
Pricing above LRIC will also ensure that prices are not predatory or
anticompetitive.
(C) In a subsidy-free pricing environment, support
for universal basic telecommunications service must come from an
explicit subsidy, such as a Universal Service Fund.
(D) The transition to subsidy-free pricing may be
undertaken in stages, in coordination with implementation of state
and federal universal service support mechanisms and initiatives to
reform pricing of access services.
(2) Customer-specific pricing. When set above incremen-
tal cost and not used in an anticompetitive manner, customer-specific
pricing can benefit the general body of ratepayers and foster economic
efficiency by encouraging utilization of under- utilized facilities.
(3) The commission has no obligation to ensure that a
DCTU recovers inefficient or uneconomic costs.
(e) Basic network services.
(1) The following services are initially classified as basic
network services:
(A) flat-rate residential and business local exchange
telephone service, including primary directory listings and the receipt
of a directory and any applicable mileage or zone charges;
(B) tone dialing service;
(C) lifeline and tel-assistance services;
(D) service connection charges for basic services;
(E) direct inward dialing service for basic services;
(F) private pay telephone access service;
(G) call trap and trace service;
(H) access to 911 service, where provided by a local
authority, and access to dual party relay service;
(I) switched access service;
(J) interconnection to competitive providers;
(K) mandatory extended area service arrangements;
(L) mandatory extended metropolitan service or other
mandatory toll-free calling arrangements;
(M) interconnection for commercial mobile service
providers;
(N) directory assistance; and
(O) 1+ intraLATA message toll service.
(2) Notwithstanding the requirements of this section, a
DCTU electing to be regulated under the terms of PURA95, Title
III, Subtitle H ("electing LEC"), may exercise pricing flexibility
as described in this paragraph for basic network services. The
rate for a basic network service may be decreased at any time on
the initiative of an electing LEC to the service’s price floor. The
price floor shall be LRIC for switched access service or for any
basic local telecommunications service provided by a DCTU that is
required by the commission to perform long run incremental cost
studies or elects to perform those studies. For any other basic local
telecommunications service, the price floor shall be the appropriate
cost of the service. The pricing flexibility permitted by this subsection
does not permit the packaging of basic network services with services
from other groups (such as discretionary services or competitive
services).
(3) In setting the price of a basic network service, the
commission shall pursue the goal of maintaining basic services at
affordable rates for customers.
(f) Discretionary services
(1) The following services shall initially be classified as
discretionary services.
(A) 1+ intraLATA message toll services, where
intraLATA equal access is available;
(B) 0+, 0- operator services;
(C) call waiting, call forwarding, and custom calling
features not classified as competitive services;
(D) call return, caller ID, and call control options not
classified as competitive services;
(E) central office-based PBX-type services;
(F) billing and collection services;
(G) integrated services digital network (ISDN) ser-
vices; and
(H) new services.
(2) The price for a discretionary service shall not be set
below LRIC or the price floor prescribed by §23.102 of this chapter,
whichever is higher. A DCTU may request the establishment of a
price floor for a discretionary service that is above LRIC.
(3) The price of a discretionary service shall not be set
above the service’s stand-alone cost. A DCTU may request the
establishment of a ceiling for a discretionary service that is below
stand-alone cost.
(4) The price ceiling for a discretionary service provided
by an electing LEC may not be set below or above the rate in
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effect on September 1, 1995, without regard to proceedings pending
under §1.301 or §3.210 of PURA95 or under Subchapter G, Chapter
2001, Government Code. The ceiling may be raised only after the
proceedings required under PURA95, Title III, Subtitle J. Thereafter,
on application by the DCTU or on the commission’s own motion,
the commission may change the price ceiling but may not increase
the ceiling more than 10% annually.
(5) Within the range of the floor and the ceiling estab-
lished pursuant to this subsection, an electing LEC may change the
price of a discretionary service but shall notify the commission of
each change. Such price changes may include volume and term dis-
counts, zone density pricing, packaging of services, customer specific
pricing, and other promotional pricing flexibility. Packaging of ser-
vices may include packaging of an installation service or charge with
provision of the corresponding service. An electing LEC lowering
the price of any component of a package of services, including an
installation charge, shall demonstrate that the package of services af-
fected by the price change recovers its LRIC within one year of the
price change. The pricing flexibility permitted by this subsection does
not permit the packaging of discretionary services with services from
other groups (such as basic network services or competitive services).
(6) Discounts and other forms of pricing flexibility for
discretionary services may not be preferential, prejudicial, or dis-
criminatory.
(g) Competitive services.
(1) The following services shall initially be classified as
competitive services:
(A) services described in the WATS tariff as of
January 1, 1995;
(B) 800 and foreign exchange services;
(C) private line service;
(D) special access service;
(E) services from public pay telephones;
(F) paging services and mobile services (IMTS);
(G) 911 premises equipment;
(H) speed dialing; and
(I) three-way calling.
(2) The price for a competitive service shall not be set
below LRIC or the price floor prescribed by §23.102 of this chapter,
whichever is higher. A DCTU may request the establishment of a
price floor for a competitive service that is above the floor prescribed
by this paragraph.
(3) An electing LEC may set the price for a competitive
service at any level above the floor prescribed in this subsection.
Permissible pricing flexibility includes volume and term discounts,
zone density pricing, packaging of services, customer specific
contracts, and other promotional pricing flexibility, subject to the
requirements of §3.451 of PURA95. However, an electing LEC
may not increase the price of a service in a geographic area in
which that service or a functionally equivalent service is not readily
available from another provider. The pricing flexibility permitted by
this subsection does not permit the packaging of competitive services
with services from other groups (such as basic network services or
discretionary services).
(4) Prices for competitive services may not be unreason-
ably preferential, prejudicial, or discriminatory.
(h) Services vested in the public interest.
(1) The commission may determine that a service is
vested in the public interest. In making such a determination the
commission may consider such factors as customer privacy and
safety.
(2) The commission may establish, on a service-by-
service basis, special pricing rules for services vested in the public
interest. Such pricing may include setting the rate for a service below
LRIC.
(3) The commission may require that the rate for a service
vested in the public interest recover a minimum or maximum amount
of contribution to joint and common costs. This minimum or
maximum level of contribution may be expressed as a dollar amount
per unit of the service, a proportion of LRIC, a proportion of revenue
from the service or some other measure.
(i) Reclassification of a service. The commission, acting
on a petition from an interested party or on its own motion, may
reclassify a service as a basic network service, a discretionary service,
a competitive service or a service vested in the public interest.
(1) A petition for reclassification of a service shall include
information regarding
(A) availability of the service from providers other
than DCTUs;
(B) the proportion of the market that currently re-
ceives the service;
(C) the effect of the transfer on subscribers of the
service; and
(D) the nature of the service.
(2) A service may be classified as a competitive service
upon a determination by the commission that the service may be
obtained from at least one source other than the DCTU to an extent
sufficient to discipline the price charged by the DCTU in the state.
For purposes of classifying a service as competitive pursuant to this
subsection, there shall be a rebuttable presumption that a service is
competitive if the service is available from a competitor, other than
a pure reseller, to 60% of the access lines to which the service is
available.
(3) For purposes of defining pricing flexibility for an
electing LEC, a service may not be reclassified as a basic network,
discretionary or competitive service until full implementation of all
competitive safeguards required by §§3.452, 3.453, 3.454, 3.455,
3.456, 3.457 and 3.458 of PURA95.
§23.105. Services Provided to Other Telecommunications Utilities.
(a) Application. The provisions of this section shall be ap-
plied in a proceeding to arbitrate an interconnection agreement be-
tween a telecommunications utility and a dominant certified telecom-
munications utility (DCTU).
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(b) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.
(1) Element-As used in this subsection the term "element"
includes unbundled network elements, interconnection, physical
collocation and virtual collocation.
(2) Forward-looking common costs-Economic costs effi-
ciently incurred in providing a group of elements or services that
cannot be attributed directly to individual elements or services.
(3) Forward-looking economic cost-The forward-looking
economic cost of an element is the sum of the total element long-
run incremental cost of the element, and a reasonable allocation of
forward-looking-common costs.
(4) Forward-looking economic cost per unit-The forward-
looking economic cost of the element as defined in this subsection,
divided by a reasonable projection of the sum of the total number of
units of the element that the DCTU is likely to provide to requesting
telecommunications carriers and the total number of units of the
element the DCTU is likely to use in offering its own services, during
a reasonable time period.
(5) Local telecommunications traffic:
(A) telecommunications traffic between a DCTU and
a telecommunications carrier other than a commercial mobile radio
service (CMRS) provider that originates and terminates within the
mandatory single or multi-exchange local calling area of a DCTU
including the mandatory extended area service (EAS) areas served
by the DCTU; or
(B) telecommunications traffic between a DCTU and
a CMRS provider that, at the beginning of the call, originates and
terminates within the same major trading area.
(6) Reciprocal compensation-An arrangement between
two carriers in which each of the two carriers receives compensation
from the other carrier for the transport and termination on each
carrier’s network facilities of local telecommunications traffic that
originates on the network facilities of the other carrier.
(7) Termination-Termination is the switching of local
telecommunications traffic at the terminating carrier’s end office
switch, or equivalent facility and delivery of such traffic to the called
party’s premises.
(8) Total element long-run incremental cost (TELRIC)-
The total element long-run incremental cost consists of the forward-
looking cost over the long run of the total quantity of the facilities and
functions that are directly attributable to, or reasonably identifiable as
incremental to, such element, calculated taking as given the DCTU’s
provisions of other elements.
(9) Transport-The transmission and any necessary tandem
switching of local telecommunications traffic from the interconnec-
tion point between the two carriers to the terminating carrier’s end
office switch that directly serves the called party, or equivalent facil-
ity provided by a carrier other than a DCTU.
(c) Unbundled network elements and interconnection ser-
vices.
(1) Pricing Standard.
(A) The standard for pricing an element shall be
TELRIC.
(B) For elements that a DCTU offers on a flat-rated
basis the number of units is defined as the discrete number of elements
(e.g. , local loops or local switch per switch ports) that the DCTU
uses or provides. The price for such elements shall be based on the
forward-looking economic cost per unit.
(C) For elements that a DCTU offers on a usage-
sensitive basis, the number of units is defined as the unit of
measurement of the usage (e.g. , minutes of use or call-related
database queries) of the element. The price for such elements shall
be based on the forward-looking economic cost per unit.
(D) The sum of a reasonable allocation of forward-
looking common costs and the total element long-run incremental
cost of an element shall not exceed the stand-alone costs associated
with the element.
(E) The sum of the allocation of forward-looking
common costs for all elements and services shall equal the total
forward-looking common costs, exclusive of retail costs, attributable
to operating the DCTU’s total network, so as to provide all the
elements and services offered.
(F) A DCTU must prove to the commission that the
rates for each element it offers do not exceed the forward-looking
economic cost per unit of providing the element.
(G) The TELRIC of an element should be measured
based on the use of the most efficient telecommunications technology
currently available and the lowest cost network configuration, given
the existing location of the DCTU’s wire centers.
(H) The depreciation rates used in calculating
forward-looking economic costs of elements shall be economic
depreciation rates.
(2) Rate structure for specific elements. In addition to the
general principles set forth in paragraph (c)(1) of this section, rates
for specific elements shall comply with the following rate structure
rules.
(A) With the exception of loop facilities offered under
a tariff approved pursuant to the Public Utility Regulatory Act of 1995
(PURA95) §3.453(a), local loop costs shall be recovered through flat-
rated charges.
(B) Local switching costs shall be recovered through
a combination of a flat- rated charge for line ports and one or more
flat-rated or per-minute usage charges for the switching matrix and
for trunk ports.
(C) Dedicated transmission link costs shall be recov-
ered through a flat-rated charge.
(D) The costs of shared transmission facilities be-
tween tandem switches and end offices may be recovered through
usage-sensitive charges, or in another manner consistent with the
manner that the DCTU incurs those costs.
(E) Tandem switching costs may be recovered
through usage-sensitive charges, or in another manner consistent
with the manner that the DCTU incurs those costs.
(F) Signaling and call-related database services costs
shall be usage-sensitive, based on either the number of queries or
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the number of messages, with the exception of the dedicated circuits
known as signaling links, the cost of which shall be recovered through
flat-rated charges.
(d) Transport and termination.
(1) Scope. This subsection applies to reciprocal compen-
sation for transport and termination of local telecommunications traf-
fic between a DCTU and another telecommunications carrier.
(2) Rates for transport and termination.
(A) In setting rates for transport and termination a
DCTU shall use the TELRIC pricing standard outlined in paragraph
(c)(1) of this section.
(B) The rate of a carrier providing transmission
facilities dedicated to the transmission of traffic between two carriers’
networks shall recover only the costs of the proportion of that trunk
capacity used by an interconnecting carrier to send traffic that will
terminate on the providing carrier’s network.
(3) Symmetrical reciprocal compensation and obligation.
Symmetrical rates are rates that a carrier other than a DCTU
assesses upon a DCTU for transport and termination of local
telecommunications traffic equal to those that the DCTU assesses
upon the first carrier for the same services.
(A) Each DCTU shall establish reciprocal compensa-
tion arrangements for transport and termination of local telecommu-
nications traffic with any requesting telecommunications carrier.
(B) A DCTU may not assess charges on any other
telecommunications carrier for local telecommunications traffic that
originates on the DCTU’s network.
(C) A DCTU’s rates for transport and termination of
local telecommunications traffic shall be established on the basis of:
(i) the forward-looking economic costs of such
offerings supported by a cost study; or
(ii) a bill-and-keep arrangement.
(D) In cases where both carriers in a reciprocal
compensation arrangement are DCTUs, or neither party is a DCTU,
the symmetrical rate for transportation and termination shall be based
on the larger carrier’s forward-looking economic costs.
(E) In cases where one carrier in a reciprocal compen-
sation arrangement is a DCTU, and the other carrier is not a DCTU,
the symmetrical rate for transportation and termination shall be based
on the DCTU’s forward- looking economic costs.
(F) Where the switch of a carrier other than a DCTU
serves a geographic area comparable to the area served by the
DCTU’s tandem switch, the appropriate rate for the carrier other
than a DCTU is the DCTU’s tandem interconnection rate.
(G) The commission may establish asymmetrical rates
between carriers for transport and termination of local telecommuni-
cations traffic if a carrier proves to the commission, on the basis
of a cost study using the forward- looking economic cost pricing
methodology outlined in paragraph (c)(1) of this subsection, that the
forward-looking costs for a network efficiently configured and oper-
ated by the carrier justify a higher rate.
(4) Bill-and-keep arrangements for reciprocal compensa-
tion. Bill-and-keep arrangements are those in which neither of two
interconnecting carriers charges the other for the termination of local
telecommunications traffic that originates on the other carrier’s net-
work.
(A) Bill-and-keep shall be the reciprocal arrangement
for the first nine months after the date upon which the first commercial
call is terminated between carriers.
(B) At the completion of the nine-month period, if the
difference between the traffic volumes flowing between two networks
exceeds 10% of the larger volume of traffic, the carriers shall assess
each other symmetrical transport and termination rates established
pursuant to clause (d)(3)(C)(i) of this section. The 10% threshold
should be calculated on a per-minute basis. When traffic exceeds the
10% threshold, the carriers shall compensate each other for all calls
unless the parties agree to apply the compensation rates only to the
volume of traffic that exceeds 10%.
(C) If interconnecting carriers are unable to agree
upon a measurement and billing method, carriers shall report the
percentage local use to each other for purposes of measurement and
billing, unless otherwise required by the commission.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on January 21, 1997.
TRD-9700887
Paula Mueller
Secretary of the Commission
Public Utility Commission of Texas
Earliest possible date of adoption: March 3, 1997
For further information, please call: (512) 936–7152
♦ ♦ ♦
Part VIII. Texas Racing Commission
Chapter 303. General Provisions
Subchapter D. Texas Bred Incentive Programs
Programs for Horses
16 TAC §303.92
The Texas Racing Commission proposes an amendment to
§303.92, concerning the rules for the Texas Bred Incentive Pro-
gram for thoroughbred horses. The amendment was presented
to the Commission as a petition for rulemaking under 16 Texas
Administration Code §307.303. According to the petition, the
amendment would give detailed guidance for the functioning
of the Texas Bred Incentive Program for thoroughbred horses
and for the standards and procedures for determining eligibility
and conferring awards. The amendment would change exist-
ing practice primarily by adding the features of subsection (b)
relating to record keeping, governance of the program, and pro-
cedures for payment of awards.
The petitioner is the Texas Thoroughbred Association, the
officially designated breed registry for thoroughbred horses in
Texas. The petitioner has determined that for the first five-
year period the amendment is in effect there will be no fiscal
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implications for state or local government as a result of enforcing
the proposal.
The petitioner has also determined that for each of the first five
years the amendment is in effect the public benefit anticipated
as a result of enforcing the proposal will be that a clearly defined
mechanism and set of standards to govern the exercise of
duties conferred on the petitioner will be created. The petitioner
has also determined that there will be no fiscal implications for
small businesses and there is no anticipated economic cost to
persons who are required to comply with the proposal.
Comments on the proposal may be submitted on or before
February 25, 1997, to Paula C. Flowerday, General Counsel for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.
The amendment is proposed under the Texas Civil Statutes, Ar-
ticle 179e, §3.02, which authorize the commission to adopt rules
for conducting racing with wagering and for administering the
Texas Racing Act; and §6.08, which authorizes the commission
to adopt rules relating to the accounting, audit, and distribution
of all amounts set aside for the Texas-bred program.
The proposed amendment implements Texas Civil Statutes,
Article 179e.
§303.92. Thoroughbred Rules.
(a) Definitions. The following words and terms, when
used in this section, shall have the following meanings, unless
the context indicates otherwise.
(1) Horse Owner—A person who is owner of record
of an accredited Texas-bred horse at the time of a race.
(2) Breeder—The owner of the dam at the time
of foaling as stated on the foal’s Jockey Club certificate of
registration.
(3) Stallion Owner—A person who is the owner of
record, at the time of conception, of the stallion that sired the
accredited Texas-bred horse.
(4) Accredited Texas-bred Thoroughbred—A horse
registered with the Jockey Club, accredited with the breed
registry and conceived and foaled in Texas, sired by a stallion
accredited with the breed registry at the time of conception of
said foal and out of a mare accredited with the breed registry
that is permanently domiciled in Texas. Also, any horse foaled
in Texas will be eligible to be accredited if the mare remains in
Texas to be next bred to any stallion accredited with the breed
registry and the mare becomes an accredited mare permanently
domiciled in Texas.
(5) Accredited Texas-bred Thoroughbred Mare—A
mare registered with the Jockey Club, accredited with the breed
registry, and permanently domiciled in Texas except for racing
and breeding privileges. Annual reproductive activity of the mare
may be required to be reported to the breed registry in writing
via photocopy of the Live Foal Report/No Foal Report submitted
annually to the Jockey club.
(6) Accredited Texas Thoroughbred Stallion—A stal-
lion registered with the Jockey Club, accredited with the breed
registry, and standing the entire breeding season in Texas. He
shall be permanently domiciled in Texas from January 1 to July
31 except for medical or racing privileges, but shall not service
a mare in North America outside the State of Texas within that
breeding season. The breed registry must be notified in writing
within ten calendar days each time the stallion leaves or enters
the State of Texas. A photocopy of the annual "Report of Mares
Bred" may be required to be submitted to the breed registry of-
fice on or before the date required by the Jockey Club (August 1).
Stallion owners are eligible to receive stallion awards only from
offspring sired in Texas after the stallion has become accredited
with the breed registry and paid the applicable administrative
fees.
(7) Breed Registry—The Texas Thoroughbred Asso-
ciation, the official breed registry for thoroughbred horses as des-
ignated in the Act.
(8) Act—The Texas Racing Act.
(9) Commission—The Texas Racing Commission.
(b) Organizational Structure. The breed registry shall
comply with the provisions of the Act and commission rules and
shall further maintain substantially the following:
(1) Records of the breed registry shall be kept so as
to identify separately the activities of the accredited Texas-bred
program.
(2) Management of the accredited Texas-bred pro-
gram shall be under the control of the board of directors of
the breed registry and may be exercised through a committee
or other governing body appointed by and accountable to the
board of directors. The committee shall keep records or minutes
of its proceedings and shall establish its operational procedures.
The committee’s records must be available for inspection at any
time by the commission at the office of the breed registry. The
committee is authorized to reasonably interpret the definitions
and standards of this section, subject to approval by the board
of directors, whose decision in such matters shall be final.
(3) The committee shall prepare and implement a
budget on an annual basis, subject to prior approval of the
board of directors. The budget may contain provisions for
reserves for contingencies deemed appropriate. The breed
registry may develop and implement a fair system for sharing
and allocation of expenses and operational costs between breed
registry activities and accredited Texas-bred program activities,
taking into consideration the promotion and improvement of
thoroughbred horses in Texas. In no event may funds that
are dedicated by law to fund the incentive awards program be
used for any other purpose. Any funds or services advanced
or provided by the breed registry to the accredited Texas-bred
program may be offset or otherwise recouped upon proper
accounting. The committee is authorized to set and collect
application and administration fees.
(4) Eligibility for awards under the accredited Texas-
bred program may not be conditioned upon membership in an
organization.
(c) Procedure for Payment of Awards.
(1) Conditions precedent for payment of awards are:
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(A) If a horse is leased, there must be on file with
the breed registry a lease agreement specifying which party shall
receive award money.
(B) Breeder’s Awards will be paid only on an
accredited Texas- bred Thoroughbred whose dam was accredited
with the breed registry prior to foaling the subject horse.
(C) Accreditation fees are non-refundable after a
work order has been assigned to an eligible entry. If a horse is
ineligible, the fee will be refunded to the applicant.
(D) Any Texas-bred horse that becomes breeding
stock must be accredited with the breed registry as an accredited
mare or stallion.
(E) All applicable fees set by the breed registry
must have been paid.
(2) Any accredited Texas-bred Thoroughbred that
finishes first, second, or third in any race in Texas (with
the exception of a stakes race restricted to accredited Texas-
breds) shall receive an owner’s award. Commencing with all
Thoroughbred race meets run on and after January 8, 1997, all
owner’s awards shall be noted as a purse supplement in each
association’s condition book and race program, and owner’s
awards shall be considered as a portion of the purse money
earned by the accredited Texas-bred Thoroughbred. For the
purpose of calculations of the amount of owner’s award purse
supplement available the following procedure shall be utilized:
(A) Owner’s Award purse supplements shall be
calculated on a track-by-track basis, with analysis and opportu-
nity for adjustment with each condition book.
(B) Based on historical data such as
(i) the relationship of the owner’s award money
available in relation to the purse money earned by accredited
Texas-bred Thoroughbreds finishing first, second, or third, and
(ii) income projections for owner’s award rev-
enue calculated by the breed registry with the advice and consent
of the Executive Secretary of the commission, the amount of the
owner’s award (as a percentage of the purse) shall be determined
in advance for publication in each track’s condition book and
stakes book. For open company races, the owner’s awards shall
be advertised in each condition book, stakes book, and program
so as to identify the availability of the accredited Texas-bred pro-
gram awards.
(C) Accredited Texas-bred owner’s award supple-
ments shall only be paid to owners of accredited Texas-breds
finishing first, second, or third in any race (except a stakes race
restricted to accredited Texas-breds). No owner’s award purse
supplements shall be paid on fourth and fifth place finishes.
(D) It is the intent of the breed registry that (as
close of an actual sum as possible to) (40%) of the total money
generated for all categories of awards through the accredited
Texas-bred Thoroughbred program will be distributed as owner’s
award purse supplements. The balance of the award money
will be distributed by the breed registry with two-thirds of
the balance (after payment of owner’s awards) distributed to
breeder’s awards and one-third of the balance (after payment
of owner’s awards) distributed to stallion owner’s awards.
(E) If the percentage set by the breed registry
causes an amount greater or less than 40% of the cumulative
owner’s, breeder’s, and stallion owner’s awards from all sources
of award revenue to be paid out in owner’s awards during a
condition book period, the breed registry (with the advice and
consent of the Executive Secretary of the commission) shall have
the ability to adjust the owner’s award purse supplement (as
a percentage of the purse) in future condition books during
each particular race meeting. A periodic reconciliation shall be
effected.
(F) After payment of owner’s awards for the final
condition book of a race meeting, any remaining award money
allocated for owner’s awards during that race meet (if any) will
be carried over to the next live race meet at that track. Funds
allocated to the breeder’s and stallion awards shall be distributed
by the breed registry, with two-thirds of the balance to breeder’s
awards and one-third of the balance to stallion owner’s awards.
(G) All funding for the accredited Texas-bred
Thoroughbred program from all sources (either dedicated by
statute or commission rule from breakage and/or 1.0% of the
multiple two and multiple three wagering pools and/or the 10%
of the simulcast fee paid by out-of-state receiving locations) shall
continue to be collected and distributed to the breed registry
in the same manner as was in effect by commission policy on
December 1, 1996.
(H) On the first business day after a week of live
racing is concluded at a Texas track (i.e., Monday for a race week
ending on a Friday, Saturday, or Sunday), the racetrack shall
supply by electronic means (fax, e-mail, etc.) to the breed registry
a complete listing of accredited Texas-bred Thoroughbreds that
finished first, second, or third in any race at the track during
the previous live racing week. The listing shall include the name
of the horse, name of horse’s owner, date of race, race number,
finish position of horse (1st, 2nd, or 3rd), amount of purse money
from the horsemen’s purse account earned by the horse, and
amount of accredited Texas-bred owner’s award earned by the
horse. The breed registry shall then on the same business day
as it receives this report, transfer via electronic means to the
horsemen’s bookkeeper at the track a sum of money necessary
to cover all accredited Texas-bred owner’s awards during the
previous live racing week.
(I) The breed registry shall retain the ability to set
a maximum dollar amount for an owner’s award. This procedure
may be utilized in certain stakes races and/or high purse value al-
lowance races. The intent of this maximum owner’s award policy
is to not provide an inordinate amount of the total money avail-
able for owner’s awards to an individual horse during a condition
book period. In the event the maximum owner’s award policy is
utilized for a race, the dollar amount of the maximum owner’s
award shall be indicated in the track’s condition book, stakes
book, and stakes nomination forms whenever possible. [The
commission adopts by reference the rules of the Texas Thoroughbred
Association dated June/July 1996, regarding the administration of the
Texas Bred Incentive Program for thoroughbred horses. Copies of
these rules are available at the Texas Racing Commission, P.O. Box
12080, Austin, Texas 78711, or at the commission office at 8505
Cross Park Dr., #110, Austin, Texas 78754-4594.]
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This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.





Earliest possible date of adoption: March 3, 1997
For further information, please call: (512) 833–6699
♦ ♦ ♦
Chapter 311. Conduct and Duties of Individuals
Subchapter C. Alcohol and Drug Testing
Drugs
16 TAC §311.208
The Texas Racing Commission proposes an amendment to
§311.208, concerning the penalties that may be imposed
against an occupational licensee who tests positive for drugs
while performing his or her duties on the grounds of a licensed
racetrack. The amendment permits the stewards or judges to
condition the reinstatement of a license after a suspension for
a drug positive on the completion of any rehabilitation program
ordered by the medical review officer.
Paula C. Flowerday, General Counsel for the Texas Racing
Commission, has determined that for the first five-year period
the amendment is in effect there will be no fiscal implications for
state or local government as a result of enforcing the proposal.
Ms. Flowerday has also determined that for each of the
first five years the amendment is in effect the public benefit
anticipated as a result of enforcing the proposal will be that
pari-mutuel racing will be safer and the participants in racing
will be encouraged to complete appropriate and necessary
rehabilitation programs. There will be no fiscal implications for
small businesses. There may be an economic cost to a person
who is required to complete a drug rehabilitation program as
a condition of the reinstatement of his or her license. An
individual licensee who is ordered by the medical review officer
to complete a drug rehabilitation program will incur the cost
of the program. The exact cost cannot be determined at this
time, however, because it will vary with the individual program
selected and the type of program ordered.
Comments on the proposal may be submitted on or before
February 25, 1997, to Paula C. Flowerday, General Counsel for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.
The amendment is proposed under the Texas Civil Statutes,
Article 179e, §3.02, which authorize the commission to adopt
rules for conducting racing with wagering and for administering
the Texas Racing Act; and §14.03, which authorizes the com-
mission to adopt rules relating to drug testing for occupational
licensees.




(c) For a first violation, the stewards or racing judges shall:
(1) suspend the licensee for at least 30 days; and
(2) prohibit the licensee from participating in racing until:
(A) the licensee’s condition has been evaluated by
the medical review officer or a person designated by the medical
review officer under §311.206 of this title (relating to Medical Review
Officer); [and]
(B) the licensee has satisfactorily complied with
any rehabilitation requirements ordered by the medical review
officer; and
(C) [(B)] the licensee has produced a negative test
result.
(d)-(e) (No change.)
(f) After a suspended licensee has satisfactorilycomplied
with any rehabilitation requirements ordered by the medical
review officer or completed a certified substance abuse rehabilitation
program approved by the commission, the licensee may apply to
have the license reinstated. The commission may reinstate the
license if the commission determines the licensee poses no danger
to other licensees or race animals and that reinstatement is in the
best interest of racing. On reinstatement, the stewards or racing
judges shall require the licensee to submit to further drug testing
to verify continued unimpairmentand complete any additional
rehabilitation or after-care drug treatment recommended by the
medical review officer.
(g) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.





Earliest possible date of adoption: March 3, 1997
For further information, please call: (512) 833–6699
♦ ♦ ♦
Chapter 319. Veterinary Practices and Drug
Testing.
Subchapter A. General Provisions
16 TAC §319.7
The Texas Racing Commission proposes an amendment to
§319.7, concerning the requirements for labeling medication
possessed on the grounds of licensed racetracks.
Paula C. Flowerday, General Counsel for the Texas Racing
Commission, has determined that for the first five-year period
the amendment is in effect there will be no fiscal implications for
state or local government as a result of enforcing the proposal.
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Ms. Flowerday has also determined that for each of the
first five years the amendment is in effect the public benefit
anticipated as a result of enforcing the proposal will be that
the commission’s enforcement programs relating to drugging
of race animals will be enhanced. There will be no fiscal
implications for small businesses. There is no anticipated
economic cost to a person who is required to comply with the
proposal.
Comments on the proposal may be submitted on or before
February 25, 1997, to Paula C. Flowerday, General Counsel for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.
The amendment is proposed under the Texas Civil Statutes,
Article 179e, §3.02, which authorize the commission to adopt
rules for conducting racing with wagering and for administering
the Texas Racing Act; and §14.03, which authorizes the
commission to adopt rules relating to illegal influencing of the
outcome of a race.
The proposed amendment implements Texas Civil Statutes,
Article 179e.
§319.7. Labeling Requirements. [Medication Labelling.]
(a) A person may not possess on association grounds a
drug, medication, chemical, foreign substance or other substance
that is prohibited in a race animal on a race day unless the
product is labeled in accordance with this section. [A person
may not possess, dispense, or sell on an association’s grounds a
drug, chemical, or other substance or a substance containing a drug,
chemical, or other substance that is prohibited in a race animal on
a race day unless the product is labelled in accordance with this
section.]
(b) A drug or medication which is used or kept on
association grounds by a licensee other than a veterinarian and
which, by federal or state law, requires a prescription must
have been validly prescribed by a licensed veterinarian and in
compliance with the applicable federal or state law. All such
drugs or medications must have a prescription label which is
securely attached and clearly ascribed to show the following:
(1) the name of the product;
(2) the name, address, and telephone number of the
veterinarian prescribing or dispensing the product;
(3) the name of each patient (race animal) for whom
the product is intended/prescribed;
(4) the dose, dosage, duration of treatment and
expiration date of the prescribed/dispensed product; and
(5) the name of the person (trainer) to whom the
product was dispensed.[The label on a product required to be
labelled must contain:
[(1) the name of the person prescribing or dispensing the
product;
[(2) the name of the race animal for whom the product is
intended;
[(3) the purpose for which the product is prescribed or
dispensed;
[(4) the dosage of the product;
[(5) the name of the person to whom the product is
dispensed; and
[(6) the manufacturer of the product, the active ingredi-
ents in the product, and the expiration date of the product.]
(c) A veterinarian may not possess, dispense, or sell on
association grounds a product that is intended for compounding,
dispensation, or sale unless the product is labeled in accordance
with all applicable labeling requirements in federal or state
law.[The executive secretary may, from time to time, designate
certain medications or classes of medications that may be prescribed
for an entire kennel. A list of all medications and classes of
medications designated under this subsection must be made available
in the commission office at each greyhound racetrack.]
(d) The commission or its agents may seize a product
possessed on association grounds to determine whether the
product is labeled in accordance with this section. It is considered
a violation of this section if subsequent analysis of or investigation
regarding a product reveals that any of the information on the
product’s label is inaccurate or untruthful.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.





Earliest possible date of adoption: March 3, 1997
For further information, please call: (512) 833–6699
♦ ♦ ♦
TITLE 22. EXAMINING BOARDS




The Texas State Board of Medical Examiners proposes an
amendment to §174.3, relating to the practice of telemedicine
in Texas. The amendment will require passage of the Texas
Medical Jurisprudence Examination for physicians applying for
a special license to practice telemedicine and will incorporate
additional qualifications for issuance of the license.
Tony Cobos, general counsel, has determined that for the
first five-year period the section is in effect there will be fiscal
implications as a result of enforcing or administering the section
as proposed which the agency anticipates will be offset by the
revenue generated through the cost of the examination.
Mr. Cobos also has determined that for each year of the first
five years the section as proposed is in effect the public benefit
anticipated as a result of enforcing the section will be to require
passage of the medical jurisprudence examination as a prereq-
uisite for obtaining a special license to practice telemedicine.
This will ensure that physicians practicing telemedicine will be
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knowledgeable regarding Texas laws governing the practice of
medicine. There is currently no anticipated significant effect on
small businesses. There is an anticipated cost of the examina-
tion already calculated in the licensure processing fee, as well
as individual expenses for travel to Austin, Texas, to take the
examination, to persons who are required to comply with the
section as proposed.
Comments on the proposal may be submitted to Pat Wood,
P.O. Box 2018, MC-901, Austin, Texas 78768-2018. A public
hearing will be held at a later date.
The amendment is proposed under the Medical Practice Act,
Texas Civil Statutes, Article 4495b, §2.09(a), which provide the
Texas State Board of Medical Examiners with the authority to
make rules, regulations and bylaws not inconsistent with this Act
as may be necessary for the governing of its own proceedings,
the performance of its duties, the regulation of the practice of
medicine in this state, and the enforcement of this Act.
Article 4495b, Texas Civil Statutes, §3.06, is affected by this
amendment.
§174.3. Qualifications for Special Purpose License for Practice of
Medicine Across State Lines.
For a person to engage in the practice of medicine in Texas as defined
under the Medical Practice Act, §3.06(i), and §174.2 of this chapter
(relating to Definitions), the person must:
(1)-(2) (No change.)
(3) be certified in a medical specialty pursuant to the
standards of and approved by the American Board of Medical
Specialties or the Bureau of Osteopathic Specialists and Boards of
Certification; [and]
(4) have passed the Texas Medical Jurisprudence
Examination;
(5) [(4)] be in possession of a special purpose license
issued pursuant to the terms of this chapter after submission of a
completed board-approved application for a special purpose license
for the practice of medicine across state lines and any requisite initial
fee and subsequent annual renewal fees; and, [.]
(6) meet the requirements of §174.5 of this chapter
(relating to Denial of Application for Special Purpose License to
Practice Medicine Across State Lines).
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on January 22, 1997.
TRD-9700985
Bruce A. Levy, M.D., J.D.
Executive Director
Texas State Board of Medical Examiners
Earliest possible date of adoption: March 3, 1997
For further information, please call: (512) 305–7016
♦ ♦ ♦
Chapter 193. Standing Delegation Orders
22 TAC §193.7
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas State Board of Medical Examiners or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
The Texas State Board of Medical Examiners proposes the re-
peal of §193.7, relating to registration requirements for radio-
logical technologists. In order to implement provisions of the
Medical Radiologic Technologist Certification Act, Texas Civil
Statutes, Article 4512m, extensive rewrite of the section was
felt necessary. In addition, the new sections are proposed as a
new chapter, §194.1-194.12.
Tony Cobos, general counsel, has determined that for the first
five-year period the repeal is in effect there will be no fiscal
implications as a result of enforcing or administering the section
as proposed.
Mr. Cobos also has determined that for each year of the
first five years the repeal as proposed is in effect the public
benefit anticipated as a result of enforcing the section will be
clarification by omission of outdated information. There will
be no effect on small businesses. There is no anticipated
economic cost to persons who are required to comply with the
section as proposed.
Comments on the proposal may be submitted to Pat Wood,
P.O. Box 2018, MC-901, Austin, Texas 78768-2018. A public
hearing will be held at a later date.
The repeal is proposed under the Medical Practice Act, Texas
Civil Statutes, Article 4495b, §2.09(a), which provide the Texas
State Board of Medical Examiners with the authority to make
rules, regulations and bylaws not inconsistent with this Act as
may be necessary for the governing of its own proceedings,
the performance of its duties, the regulation of the practice of
medicine in this state, and the enforcement of this Act.
Medical Radiologic Technologist Certification Act, Texas Civil
Statutes, Article 4512m, is affected by this proposal.
§193.7. Radiologic Technologists.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on January 22, 1997.
TRD-9700986
Bruce A. Levy, M.D., J.D.
Executive Director
Texas State Board of Medical Examiners
Earliest possible date of adoption: March 3, 1997
For further information, please call: (512) 305–7016
♦ ♦ ♦
Chapter 194. Non-Certified Radiologic Techni-
cians
22 TAC §§194.1-194.12
The Texas State Board of Medical Examiners proposes new
§§194.1-194.12 regarding non-certified radiologic technicians.
The new sections will outline the requirements for registration
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and disciplinary action relating to persons who perform radio-
logic procedures under the supervision of licensed physicians.
The new sections are proposed to implement the provisions
of the Medical Radiologic Technologist Certification Act, Texas
Civil Statutes, Article 4512m. The proposal is submitted with
simultaneous repeal of board rules, §193.7, Radiologic Tech-
nologists.
Tony Cobos, general counsel, has determined that for the
first five-year period the sections are in effect there will be
fiscal implications as a result of enforcing or administering the
sections as proposed which will be offset by the registration
fees collected.
Mr. Cobos also has determined that for each year of the first
five years the sections as proposed are in effect the public
benefit anticipated as a result of enforcing the sections will
be to register properly trained individuals to perform radiologic
procedures under the supervision of licensed physicians and to
have guidelines for taking disciplinary action should the need
arise. There may be some effect on small businesses which
offer training programs. There is anticipated economic cost
to persons who are required to comply with the sections as
proposed, but the exact amount cannot be determined at the
present time.
Comments on the proposal may be submitted to Pat Wood,
P.O. Box 2018, MC-901, Austin, Texas 78768-2018. A public
hearing will be held at a later date.
The new sections are proposed under the Medical Practice Act,
Texas Civil Statutes, Article 4495b, §2.09(a), which provide the
Texas State Board of Medical Examiners with the authority to
make rules, regulations and bylaws not inconsistent with this Act
as may be necessary for the governing of its own proceedings,
the performance of its duties, the regulation of the practice of
medicine in this state, and the enforcement of this Act.
Medical Radiologic Technologist Certification Act, Texas Civil
Statutes, Article 4512m, is affected by this proposal.
§194.1. Purpose.
The purpose of these rules is to implement the provisions of the Med-
ical Radiologic Technologist Certification Act, Texas Civil Statutes,
Article 4512m, applicable to non-certified radiologic technicians or
non-certified technicians.
§194.2. Definitions.
The following words and terms, when used in this chapter, shall
have the following meanings, unless the context clearly indicates
otherwise.
Board-The Texas State Board of Medical Examiners.
Non-certified technician (NCT) or registrant-A person who:
(A) has completed a training program approved by the
Texas Department of Health by January 1, 1998; however, if the
person is employed after January 1, 1998, the training program
approved by the Texas Department of Health shall be completed
prior to the person performing radiologic procedures for any medical
purpose;
(B) after January 1, 1998, is listed on the registry with
the Texas Department of Health; and
(C) is registered with the Board.
Supervision-Responsibility for and control of quality, radiation safety
and protection, and technical aspects of the application of ionizing
radiation to human beings for diagnostic purposes.
TRCR-Texas Regulations for the Control of Radiation, 25 Texas
Administrative Code, Chapter 289. The regulations are available
from the Standards Branch, Bureau of Radiation Control, Texas
Department of Health.
§194.3. Registration.
(a) Any person performing radiologic procedures, as defined
in § 194.5 of this chapter (relating to Non-Certified Technician’s
Scope of Practice), under the supervision of a licensed Texas
physician must be registered with the Texas State Board of Medical
Examiners.
(b) This section does not apply to registered nurses, physician
assistants, or to persons certified by the Department of Health under
the Medical Radiologic Technologist Certification Act.
(c) An applicant shall make application for registration with
the board on a form provided by the board, which includes a list of
the applicant’s supervising physician(s), and shall pay the appropriate
fee established by the board. Multiple physicians, each of whom will
have an equal right and responsibility to supervise a particular non-
certified technician at different times at the same geographic location,
may be listed on a single application form.
(d) Applicants shall:
(1) receive training and instruction as set out in 25 Texas
Administrative Code, §143.17 (relating to Mandatory Training Pro-
grams for Non-Certified Technicians). The completion of mandatory
training shall be demonstrated by proof of an applicant’s registry with
the Texas Department of Health; and
(2) be 18 years of age or older.
§194.4. Annual Renewal.
(a) Registrants shall renew the registration annually by sub-
mitting a registration application, paying a fee, as specified by the
board, to the Texas State Board of Medical Examiners by cashiers
check or money order, and providing proof of the registrant’s renewal
of status on the Texas Department of Health registry.
(b) If the annual registration fee and if proof of the regis-
trant’s renewal status on the Texas Department of Health registry is
not received on or before the expiration date of the registration, the
following penalty will be imposed:
(1) one to 90 days late - $25.00 plus the required annual
registration fee;
(2) over 90 days late - registration will be submitted to
the board for cancellation.
(c) The board by rule may adopt a system under which
registrations expire on various dates during the year. For the year in
which the expiration date is changed, registration fees payable on or
before January 1 shall be prorated on a monthly basis so that each
registrant shall pay only that portion of the registration fee which is
allocable to the number of months during which the registration is
valid. On renewal of the registration on the new expiration date, the
total registration is payable.
(d) Registrants shall inform the board of address changes
within two weeks.
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§194.5. Non-Certified Technician’s Scope of Practice.
(a) A registrant may only perform the following radiologic
procedures:
(1) chest, spine, extremities, abdomen, and skull studies
utilizing standard film or film screen combinations and an x-ray tube
that is stationary at the time of exposure; or
(2) bone densitometry utilizing a dual energy x-ray den-
sitometer.
(b) A registrant may not perform studies which require use
of contrast agents unless the registrant’s supervising physician is
physically present on the premises.
(c) A registrant may not perform a radiologic procedure
which has been identified as dangerous or hazardous by the Texas
Department of Health in 25 Texas Administrative Code ˘143.16
(relating to Dangerous or Hazardous Procedures).
(d) A registrant shall perform radiologic procedures under the
supervision, instruction, or direction of a physician physically present
on the premises.
(e) All registrants must comply with the safety rules of the
Texas Department of Health relating to the control of radiation as set
forth in that department’s document titled, "Texas Regulations for
Control of Radiation."
§194.6. Suspension, Revocation or Nonrenewal of Registration.
(a) The board may refuse to issue a registration to an
applicant and may, following notice of hearing and a hearing as
provided for in the Administrative Procedure Act, take disciplinary
action against any non-certified technician who:
(1) violates the Medical Practice Act, the rules of the
Texas State Board of Medical Examiners, an order of the board
previously entered in a disciplinary proceeding, or an order to comply
with a subpoena issued by the board;
(2) violates the Medical Radiologic Technologist Certi-
fication Act or the rules promulgated by the Texas Department of
Health;
(3) violates the rules of the Texas Department of Health
for control of radiation;
(4) obtains, attempts to obtain, or uses a registration by
bribery or fraud;
(5) engages in unprofessional conduct, including, but not
limited to, conviction of a crime, commission of any act that is in
violation of the laws of the State of Texas if the act is connected
with provision of health care, and commission of an act of moral
turpitude;
(6) develops or has an incapacity that prevents the practice
of radiologic technology with reasonable skill, competence, and
safety to the public as a result of:
(A) an illness;
(B) drug or alcohol dependency; or habitual use of
drugs or intoxicating liquors; or
(C) another physical or mental condition;
(7) fails to practice as a non-certified technician in an
acceptable manner consistent with public health and welfare;
(8) has disciplinary action taken against a certification,
permit, or registration as a non-certified technician in another state,
territory, or country or by another regulatory agency;
(9) engages in acts requiring registration under these rules
without a current registration from the board.
(10) is removed, suspended, or has had disciplinary action
taken against the registrant.
(b) The board may suspend, revoke, or refuse to renew the
registration of a non-certified technician, upon a finding that a non-
certified technician has committed any offense listed in this section.
§194.7. Disciplinary Entity.
Hearings on alleged statutory or rules violations by a non-certified
technician and discipline of a non-certified technician shall be
conducted by the board in accordance with the rules for such
hearings following review of the allegations against the non-certified
technician by representatives of the board and recommendation of
such representatives that a hearing be conducted with regard to such
allegations.
§194.8. Procedure - General.
(a) Applicability. These rules shall govern the procedures
for the institution, conduct, and determination of all causes and
proceedings before the board. The purpose of these sections is to
provide for a simple and efficient system of procedure before the
board; to ensure uniform standards of practice and procedure, public
participation, and notice of board actions; and a fair and expeditious
determination of causes.
(b) Construction. These rules shall not be construed so as
to enlarge, diminish, modify or alter the jurisdiction, powers, or
authority of the board or the substantive rights of any party. They
shall be liberally construed with a view towards the purpose for which
they were adopted.
(c) Computation of Time.
(1) Computing time. In computing any period of time
prescribed or allowed by these sections, Order of the board, or any
applicable statute, the period shall begin on the day after the act,
event, or default in controversy and end on the last day of such
computed period, unless it is a Saturday, Sunday, or legal holiday,
in which event the period runs until the end of the next day which is
not a Saturday, Sunday, nor a legal holiday.
(2) Extensions. Unless otherwise provided by statute,
the time for filing any document may be extended by agreement
of the parties or order of the secretary or administrative law judge
upon written verified motion duly filed prior to the expiration of
the applicable time period, showing good cause for an extension of
time and stating that the need therefor is not caused by the neglect,
indifference, or lack of diligence of the movant. A copy of any
such motion shall be served upon all other parties of record to the
proceeding contemporaneously with the filing thereof.
(d) Agreement to be in Writing. No stipulation or agreement
between the parties, their attorneys, or representatives with regard
to any matter involved in any proceeding before the board shall be
enforced unless it shall have been reduced to writing and signed by
the parties or their authorized representatives, or unless it shall have
been dictated into the record by them during the course of a hearing,
or incorporated in an Order bearing their written approval. This
section does not limit a party’s ability to waive, modify, or stipulate
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any right or privilege afforded by these sections, unless precluded by
law.
(e) Notice of Adjudicative Hearing Proceedings.
(1) Notice. Before revoking or suspending any registra-
tion or denying an application for a registration, the board shall afford
all parties an opportunity for an adjudicative hearing after reasonable
notice of not less than ten days.
(2) Content. Such notice of adjudicative hearing shall
include:
(A) a statement of time, place, and nature of the
hearing;
(B) a statement of the legal authority and jurisdiction
under which the hearing is to be held;
(C) a reference to the particular sections of the statutes
and rules involved; and
(D) a short and plain statement of the matters asserted.
(3) More definite statement. If the board is unable to state
the matters in detail at the time the notice is served, the initial notice
may be limited to a statement of the issues involved. Thereafter, on
a timely written application, a more definite and detailed statement
must be furnished not less than three days prior to the date set for
the hearing; however, the board shall not be required to plead its
evidence in its complaint.
(f) Conduct and Decorum. Each person, party, witness,
attorney, or other representative shall comport himself or herself in
all proceedings with proper dignity, courtesy, and respect for the
board, the secretary, the executive director, the examiner, and all
other parties. Disorderly or disruptive conduct will not be tolerated.
Attorneys and other representatives of parties shall observe and
practice the standards of ethical behavior prescribed for attorneys
at law by the Texas State Bar.
(g) Classification of Parties. Regardless of errors as to
designation of a party, parties shall be accorded their true status in
the proceeding.
(h) Parties in Interest. Any party in interest may appear in
any proceeding before the board. All appearances shall be subject to
a motion to strike upon a showing that the party has no justifiable or
administratively cognizable interest in the proceeding.
(i) Service in Adjudicative Hearing Proceedings.
(1) Personal service. Where personal service of notice by
the board is required, the board shall serve in person or by mailing
the notice of adjudicative hearing, certified or registered mail, return
receipt requested, to the last address filed with the board by the person
entitled to receive such notice.
(2) Service by publication. Where personal service cannot
be made as contemplated in paragraph (1) of this subsection, then
service of notice shall be by publication of the notice of adjudicative
hearing in a newspaper of general circulation once each week for
two consecutive weeks in the county which the registrant listed as
his or her mailing address; the last publication to be at least ten
days prior to the date of the hearing. If the person is not currently
practicing in Texas as evidenced by information in the board files,
or if the last county of practice is unknown, publication shall be
in a newspaper in Travis County. When publication of notice is
used, the date of hearing may not be less than ten days after the
date of the last required publication of notice. Proof of publication
may be accomplished by publisher’s affidavit together with a copy of
the published notice which shall be introduced into the record at the
hearing, or by introduction and admission into evidence of reasonably
reliable copies of the required notices published for purposes of
service.
(3) Service of pleadings. A copy of any document filed
by any party in any proceeding subsequent to the institution thereof
shall be mailed or otherwise delivered to all other parties of record
by the filing party. If any party has appeared in the proceeding by
attorney or other representative authorized under these sections to
make appearances, service shall be made upon such attorney or other
representative. The willful failure of any party to make such service
shall be sufficient grounds for the entry of an order by the presiding
officer or administrative law judge striking the document from the
record.
(j) Appearances Personally or by Representative. Any party
may appear and be represented by an attorney at law authorized to
practice law before the highest court of this state. This right may
be waived. Any person may appear on his or her own behalf or
by a bona fide full-time employee. A corporation, partnership, or
association may appear and be represented by any bona fide officer,
partner, or full-time employee.
(k) Ex Parte Consultations. Unless required for the disposi-
tion of ex parte matters authorized by law, members or employees of
the board assigned to render a decision or to make findings of fact
and conclusions of law in a contested case may not communicate,
directly or indirectly, in connection with any issue of fact or law,
with any party or his representative except on notice and opportunity
for all parties to participate.
§194.9. Procedure - Prehearing.
(a) Discovery. After the initiation and filing of a formal
complaint, or upon the filing of the board’s initial pleading in any
other contested matter, the following discovery rules shall apply:
(1) Preliminary Discovery. Not later than 30 days after
receiving a written request from an opposing party, the responding
party shall provide to the requesting party the following:
(A) a preliminary list of the names and last known
addresses of potential witnesses which the responding party reason-
ably anticipates may testify in its case-in-chief;
(B) a list or copy of all documents, records, pho-
tographs, moving pictures, films, videotapes, audio recordings, and
other such material in the possession of the responding party which
the responding party intends to offer in its case-in-chief, and a rea-
sonable opportunity to inspect and copy such items;
(C) a list identifying all tangible items in the posses-
sion of the responding party which the responding party intends to
offer in its case-in-chief, and a reasonable opportunity to inspect such
items; and
(D) a list of the names and last known addresses of
any experts the responding party anticipates calling to testify in its
case-in-chief.
(2) Experts. Upon written request, a list identifying all
of the following documents and tangible items pertaining to the
responding party’s experts, or copies of such documents and tangible
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items, shall be provided to the requesting party before the initial
deposition of such an expert, or no later than five days prior to the
hearing on the case if no deposition of the expert has been taken:
(A) documents and tangible items which have been
provided to any expert who is expected to testify in the case;
(B) documents and tangible items which have been
made or prepared by any expert used for consultation if such
documents and tangible items form the basis, either in whole or in
part, of the opinion of an expert who is expected to testify in the
case; and
(C) a report from each expert who is anticipated to
testify in the case which generally synopsizes the expected testimony
of the expert.
(3) Inspection and Copying. Documents and tangible
items which are identified in a discovery response, but not provided,
shall be made available for inspection and copying at a reasonable
time and place upon the written request of an opposing party.
(4) Depositions. The taking and use of depositions shall
be governed by the Administrative Procedure Act or by an agreement
between the parties either on the record or in a writing signed by the
parties or their representatives. Except by an agreement between
the parties either on the record or in a writing signed by the parties
or their representatives, or upon an order by the administrative law
judge, depositions shall be conducted and completed no later than
five days prior to the scheduled hearing date. Failure of a properly
noticed witness who is a party to the case to attend a deposition
for the purpose of taking the testimony of that party witness, or the
failure of such a witness to attend such a deposition as agreed to
by the parties on the record or in a writing signed by the parties or
their representatives, may result in the imposition of the sanctions
and remedies set forth in paragraph (5) of this subsection.
(5) Remedies and Sanctions. A failure to comply with a
discovery request to the extent required by board rule, the Medical
Practice Act, or as agreed between the parties in a discovery
agreement, may be remedied and sanctioned by ordering any or all
of the following:
(A) granting of a continuance;
(B) limitations or restrictions on the admissibility and
use of the evidence, to include exclusion of the evidence;
(C) payment by a party of the actual travel, lodging,
and court reporter costs, but not attorney fees, incurred by an op-
posing party as a result of the failure to comply with the discovery
requirements under board rule;
(D) imposition of a scheduling order providing for
discovery deadlines necessary to remedy the failure to comply with
discovery requirements under board rules; and
(E) remedies and sanctions agreed to by the parties in
writing or on the record.
(6) Good Cause. Good cause for failure to comply with
a discovery request to the extent required by law, board rule, or as
agreed between the parties in a discovery agreement, may justify
the imposition of less severe remedies or sanctions which might
otherwise be imposed. Good cause shall include but is not limited to
the following:
(A) lack of knowledge of the existence of the infor-
mation or material;
(B) lack of access to or control of the information or
material; and
(C) an act of God or providence.
(7) Calculation of Deadlines and Time Limits.
(A) For purposes of discovery under board rules,
deadlines and time limits shall be based on calendar days; however,
when a deadline falls on a Saturday, Sunday, or legal holiday, the
deadline shall be extended to the next calendar day which is not a
Saturday, Sunday, or legal holiday.
(B) Discovery requests promulgated less than seven
days prior to the scheduled hearing date shall not require a response
unless agreed to by the parties on the record or in a writing signed by
the parties or their representatives; however, other discovery requests
promulgated at a time prior to the scheduled hearing date which
by their timing allow less than the applicable deadline period for a
response, shall not require a response until submitted for approval by
motion of the requesting party to the administrative law judge and
approved in whole or in part by order of the administrative law judge.
Any such approval shall provide for one or more of the following:
(i) modified response deadlines;
(ii) a continuance of the hearing date charged to the
party requesting discovery; or
(iii) such reasonable requirements which are nec-
essary to minimize any anticipated burden or inconvenience to the
responding party as a result of the lateness of the discovery request.
(8) Discovery Agreements. Discovery requirements gov-
erning board proceedings may be modified by agreement of the par-
ties either on the record or in a writing signed by the parties or their
representatives.
(9) Ordered Modification of Discovery. Modification of
discovery requirements under board rules may be ordered by an
administrative law judge pursuant to an agreement of the parties or
the discovery provisions under board rules pertaining to remedies and
sanctions.
(10) Official Notice. No later than three days prior to
the date of the hearing, the parties shall exchange lists specifying all
matters which each party will seek to have officially noticed at the
hearing.
(11) Final Witness List. No later than five days prior to
the date of the hearing, the parties shall exchange final lists identifying
the names and last known addresses of the witnesses each party
intends to call to testify in its case-in-chief.
(12) Waiver of Privilege/Confidentiality. The provision
of any information or material in response to a discovery request
which may be the subject of a privilege or confidentiality requirement
under the Medical Practice Act or other applicable law shall not con-
stitute a waiver of any such privilege or confidentiality requirement
with respect to other such information or material not provided.
(13) Supplementation. Upon receiving new information
r material, or upon otherwise determining that an inaccuracy exists
in a previous discovery response, each party shall supplement such
responses as soon as practicable.
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(b) Subpoenas.
(1) Authority. Pursuant to the Medical Practice Act, §
2.09(i), on behalf of the board, the executive director or the secretary-
treasurer of the board may issue subpoenas and subpoenas duces
tecum.
(2) Request. A party may request at any time after during
the pendency of a proceeding, including a contested case, that the
board issue a subpoena or subpoena duces tecum upon a showing
of good cause; the relevancy, and necessity of the testimony or
documents; lack of undue inconvenience, imposition, or harassment
of the party required to produce the testimony or documents; and the
deposit of sums sufficient to ensure payment of expenses incident to
the subpoenas.
(A) The party requesting the subpoena shall be
responsible for the payment of any expense incurred in serving the
subpoena, as well as reasonable and necessary expenses incurred by
the witness who appears in response to the subpoena.
(B) The party requesting a subpoena duces tecum
shall describe and recite with great clarity, specificity, and partic-
ularity the books, records, or documents to be produced.
(C) Failure to timely comply with a subpoena issued
pursuant to the Act shall be grounds for disciplinary action by the
board.
(3) Ministerial Act. When requested by a party to issue
a subpoena or subpoena duces tecum, the board is performing a
ministerial act and shall do so in accordance with the law; however,
the board shall not be responsible for inadequacies, insufficiencies,
or lack of pleading by the requesting parties or the consequences
thereof.
(4) Service and Expenses. A subpoena issued at the
request of the staff may be served either by a board investigator
or by certified mail, return receipt requested. The board shall
pay reasonable charges for photocopies produced in response to a
subpoena requested by the staff, but such charges may not exceed
those billed by the board for producing copies of its own records.
(5) Fees and Travel. A witness called at the request of
the board shall be paid a fee per day and reimbursed for travel in like
manner as board staff. An expert witness called at the request of the
board shall be paid a fee per day and shall be reimbursed for travel
in like manner as board members.
(c) Show Compliance Proceeding. Pursuant to the Adminis-
trative Procedure Act, § 2001.054, the following rules shall apply to
show compliance proceedings:
(1) Prior to institution of board proceedings to take dis-
ciplinary action relating to a registration, the non-certified technician
shall be given an opportunity to show compliance with all require-
ments of law for the retention of a registration either in writing, or
through a personal appearance at an informal meeting with one or
more representatives of the board, at the option of the registrant.
(2) The opportunity to show compliance under this section
shall be extended to a registrant in writing by certified mail, return
receipt requested, overnight or express mail, or registered mail, to
the last mailing address of the registrant or the registrant’s attorney
on file with the board.
(3) Prior to a show compliance proceeding under this
section, the registrant shall be provided with a brief written statement
of the nature of the allegations to be addressed at the show compliance
proceeding along with a brief written statement of the grounds
for disciplinary action. These statements shall be provided to the
registrant by certified mail, return receipt requested, overnight or
express mail, or registered mail to the last mailing address of the
r gistrant or the registrant’s attorney on file with the board. The
re istrant shall also be provided with written notice of the time,
date, and location of the show compliance proceeding and the rules
governing the proceeding by certified mail, return receipt requested,
overnight or express mail, or registered mail, to the last mailing
address of the registrant or the registrant’s attorney on file with the
board.
(4) A registrant shall be afforded an opportunity to show
compliance with the law as provided for under this section; however,
a registrant’s refusal or failure to take such an opportunity when
offered, or when scheduled with proper notice to the registrant,
shall not require that an additional show compliance opportunity
be made available. In the discretion of the board’s representatives
an additional show compliance opportunity may be afforded to a
registrant who refused a previous opportunity or failed to attend a
scheduled show compliance proceeding.
(5) One or more members of the board shall conduct
the show compliance proceeding as the board’s representatives.
The representative who has seniority on the board shall chair the
proceeding.
(6) The show compliance proceeding shall allow:
(A) the board staff to present a synopsis of the
allegations and the facts which the staff reasonably believes could
be proven by competent evidence at a hearing;
(B) the registrant to reply to the staff’s presentation
and present facts the registrant reasonably believes could be proven
by competent evidence at a hearing;
(C) presentation of evidence by the staff and the
registrant which may include medical and office records, x-rays,
pictures, film recordings of all kinds, audio and video recordings,
diagrams, charts, drawings, and any other illustrative or explanatory
materials which in the discretion of the board’s representatives are
relevant to the proceeding;
(D) representation of the registrant by counsel;
(E) presentation of oral or written statements by the
registrant or the registrant’s counsel;
(F) presentation of oral or written statements or
testimony by witnesses; and,
(G) questioning of witnesses.
(7) The board’s representatives shall exclude from the
show compliance proceeding all persons except witnesses during their
testimony or presentation of statements, the registrant, the registrant’s
attorney or representative, board members, and board staff.
(8) During the show compliance proceeding, the board’s
legal counsel or a representative of the Office of the Attorney General
shall be present to advise the board’s representatives and the board’s
staff.
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(9) Except with the agreement of the registrant, during
the deliberations of the board’s representatives at a show compliance
proceeding, the board representatives shall exclude the board staff
who presented the allegations against the registrant, the registrant’s
attorney or representative, any witnesses, and the general public. The
board’s legal counsel or a representative of the Office of the Attorney
General shall be available to assist the representatives in deliberations.
(10) After a show compliance proceeding has been held,
the board staff and the board’s representatives shall be subject to
the ex parte provisions of the Administrative Procedure Act with
regard to contacts with board members and administrative law judges
concerning the case.
(11) To the extent possible, board members are required
to serve as representatives at show compliance proceedings an equal
number of times during a calendar year. In the event a board member
has a complaint regarding the frequency or infrequency of service as a
representative, the complaint may be routed in writing to the Director
of Hearings for the board who shall then bring the complaint to the
attention of the presiding officer of the board for submission to the
board for a resolution by a majority vote.
(12) The show compliance proceeding may be held in
conjunction with, and simultaneously with, an informal settlement
conference held pursuant to subsection (h) of this section.
(13) The board’s representatives may call upon board
staff at any time for assistance in conducting the show compliance
proceeding.
(14) The board’s representatives shall prohibit or limit ac-
cess to the board’s investigative file by the registrant, the registrant’s
attorney or representative, the complainant, witnesses, and the public
consistent with the Medical Practice Act, § 4.05(c).
(15) At the conclusion of the show compliance proceed-
ing, the board’s representatives shall make recommendations for dis-
position of the allegations which may include recommendations of
dismissal and closure of the related investigation. In the event a dis-
missal and closure of the investigation is not recommended, the rep-
resentatives shall attempt to mediate the disputed matters and make a
recommendation regarding the disposition of the case in the absence
of a hearing under the provisions of applicable law concerning con-
tested cases.
(16) The registrant may have the show compliance pro-
ceeding recorded and reduced to writing at the registrant’s expense
after providing written notice to the Director of Hearings for the
board at least one day in advance of the show compliance proceed-
ing. Recording and transcribing equipment shall be provided by the
registrant. Efforts to mediate the disputed matters or discussions con-
cerning possible settlement options shall not be recorded.
(d) Prehearing Conferences.
(1) Appearance. In any contested case the administrative
law judge on his or her own motion or on the motion of a party, may
direct the parties, their attorneys, or representatives to appear before
him or her at a specified time and place for a conference prior to the
hearing for the purpose of:
(A) formulating issues;
(B) simplifying issues;
(C) discussing matters to be officially noticed;
(D) discussing the possibility of making admissions of
certain averments of fact or stipulations concerning the use by either
or both parties of matters of public record, such as official records
of the board, to the end of avoiding the unnecessary introduction of
proof;
(E) ruling on any previously filed motions;
(F) discussing the procedure at a hearing;
(G) discussing the limitation, where possible, of the
number of witnesses; and
(H) discussing such other matters as may aid in the
simplification of the proceedings.
(2) Order. Action taken at the conference shall be
recorded in an appropriate Order by the administrative law judge.
(e) Motions.
(1) Any motion filed in a pending proceeding shall, unless
made during a hearing:
(A) be in writing;
(B) set forth the specific grounds and reasons there-
fore, and the relief sought;
(C) be distributed to all parties of record over a
certificate of service as outlined in §194.8(e) and (i) of this title
(relating to Procedure - General);
(D) be filed with the administrative law judge not less
than five days prior to the hearing date;
(E) if based on facts or matters which are not of
record, be supported by an affidavit; and
(F) be ruled on by the administrative law judge at the
prehearing conference or at the hearing.
(2) Motions for continuance or for dismissal of a com-
plaint shall:
(A) comply with subsection (a)(1)-(6) of this section;
(B) make reference to all prior motions of the same
nature filed in the same proceeding.
(3) When a complaint has proceeded to its hearing date,
pursuant to the notice issued therein, no continuance or dismissal
shall be granted by the administrative law judge without the consent
of all parties involved.
(f) Consolidated Hearings. A motion for consolidation of
two or more complaints, applications, petitions, or other proceedings
shall comply with subsection (e) of this section. Proceedings shall
not be consolidated unless the board shall find that:
(1) the proceedings involve common questions of law and
fact; and,
(2) separate hearings would result in unwarranted ex-
pense, delay, or substantial injustice.
(g) Place and Nature of Hearings. All hearings conducted in
any proceedings shall be open to the public. All hearings shall be
conducted by the State Office of Administrative Hearings in Austin,
Texas.
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(h) Informal Disposition. Pursuant to the Administrative
Procedure Act, § 2001.056, the following rules shall apply to informal
dispositions of any matter relating to the non-certified technician’s
registration or of any contested case.
(1) The board may make an informal disposition of any
matter relating to the Act or of any contested case by stipulation,
agreed order, agreed settlement, consent order, or default.
(2) In the event the board makes such a disposition of a
contested case or other matter, the disposition shall be in writing and,
if appropriate, the writing shall be signed by the registrant.
(3) To facilitate the expeditious disposition of contested
cases, the board may provide a registrant with an opportunity to
attend an informal settlement conference. The informal settlement
conference may be held in conjunction with, and simultaneously with,
a show compliance proceeding held pursuant to subsection (c) of this
section.
(4) If the opportunity for an informal settlement confer-
ence is provided to a registrant, the registrant shall be provided with
a brief statement of the nature of the allegations to be addressed at
the conference along with a brief statement of the provisions of the
Act which may be grounds for disciplinary action. These statements
shall be provided to the registrant by certified mail, return receipt
requested, overnight or express mail, or registered mail, to the last
mailing address of the registrant or the registrant’s attorney on file
with the board. The registrant shall also be provided with written
notice of the time, date, and location of the conference and the rules
governing the proceeding by certified mail, return receipt requested,
overnight or express mail, or registered mail, to the last mailing ad-
dress of the registrant or the registrant’s attorney on file with the
board.
(5) One or more members of the board shall conduct
the informal settlement conference as the board’s representatives.
The representative who has seniority on the board shall chair the
conference.
(6) The informal settlement conference shall allow:
(A) board staff to present a synopsis of the allegations
and the facts which staff reasonably believes could be proven by
competent evidence at a hearing;
(B) the registrant to reply to the board staff’s presen-
tation and present facts the registrant reasonably believes could be
proven by competent evidence at a hearing;
(C) presentation of evidence by the staff and the regis-
trant which may include medical and office records, x-rays, pictures,
film recordings of all kinds, audio and video recordings, diagrams,
charts, drawings, and any other illustrative or explanatory materials
which in the discretion of the board’s representatives are relevant to
the proceeding;
(D) representation of the registrant by counsel;
(E) presentation of oral or written statements by the
registrant or the registrant’s counsel;
(F) presentation of oral or written statements or
testimony by witnesses; and,
(G) questioning of witnesses.
(7) The board’s representatives shall exclude from the
informal settlement conference all persons except witnesses during
their testimony or presentation of statements, the registrant, the
registrant’s attorney or representative, board members, and board
staff.
(8) During the informal settlement conference, the board’s
legal counsel or a representative of the Office of the Attorney General
shall be present to advise the board’s representatives or the board’s
staff.
(9) Except with the agreement of the registrant, during the
deliberations of an appropriate settlement, the board’s representatives
at an informal settlement conference shall exclude the board staff
which presented the allegations against the registrant, the registrant’s
attorney or representative, witnesses, and the general public. Legal
counsel for the board or a representative of the Office of the
Attorney General shall be available to assist the representatives in
their deliberations.
(10) After an informal settlement conference has been
held, the staff of the board and the board’s representatives shall be
subject to the ex parte provisions of the Administrative Procedure
Act with regard to contacts with board members and administrative
law judges concerning the case.
(11) To the extent possible, board members are required
to serve as representatives at informal settlement conferences an equal
number of times during a calendar year. In the event a board member
has a complaint regarding the frequency or infrequency of service as a
representative, the complaint may be routed in writing to the Director
of Hearings for the board who shall then bring the complaint to the
attention of the presiding officer of the board for submission to the
board for a resolution by a majority vote.
(12) At the informal settlement conference, the board’s
representatives will attempt to mediate disputed matters, and the
board’s representatives may call upon the staff at any time for
assistance in conducting the informal settlement conference.
(13) The board’s representatives shall prohibit or limit ac-
cess to the board’s investigative file by the registrant, the registrant’s
attorney or representative, the complainant, witnesses, and the public
consistent with the Medical Practice Act, § 4.05(c).
(14) Although notes may be made by the participants,
mechanical or electronic recordings shall not be made of settlement
discussions, mediation efforts, or the informal settlement conference.
(15) The settlement conference shall be informal and shall
not follow the procedures established under this title for contested
cases.
(16) At the conclusion of the informal settlement confer-
ence, the board’s representatives shall make recommendations for
disposition of the allegations which may include recommendations
of dismissal and closure of the related investigation. In the event a
dismissal and closure of the investigation is not recommended, the
representatives shall make a recommendation regarding the disposi-
tion of the case in the absence of a hearing under the provisions of
applicable law concerning contested cases. The board’s representa-
tives may make recommendations to the registrant for resolution of
the issues, including suspension, revocation, or nonrenewal. These
recommendations may be subsequently modified by the board’s rep-
resentatives or staff based on new information, a change of circum-
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stance, or to expedite a resolution in the interest of protecting the
public. The board’s representatives may also conclude that the board
lacks jurisdiction or that a violation of the board’s rules has not been
established, and may recommend that the investigation be closed or
referred for further investigation. These recommendations may be
adopted, modified, or rejected by the duly convened board or through
the duly authorized actions of the board’s Disciplinary Process Re-
view Committee.
(17) The registrant may either accept or reject the settle-
ment recommendations proposed by the board’s representatives. If
the registrant accepts the recommendations, the registrant shall ex-
ecute the settlement agreement in the form of an Agreed Order or
affidavit as soon thereafter as is practicable. If the registrant rejects
the proposed agreement, the matter shall be referred to the board’s
staff for appropriate disposition as directed by the board’s represen-
tatives or the Disciplinary Process Review Committee. The board
through staff may also schedule the matter for a hearing as described
in § 194.10 of this title (relating to Procedure - Hearing).
(18) Following acceptance and execution by the registrant
of the settlement agreement, the agreement shall be submitted to the
board for approval.
(19) The following relate to consideration of an agreed
disposition by the board:
(A) Upon an affirmative majority vote, the board shall
enter an Order approving the proposed settlement agreement. The
Order shall bear the signature of the presiding officer of the board at
such meeting and shall be referenced in the minutes of the board.
(B) If the board does not approve a proposed settle-
ment agreement, the registrant shall be so informed and the matter
shall be referred to the staff for appropriate action to include dis-
missal, closure, further negotiation, further investigation, an addi-
tional informal settlement conference, or a hearing.
(C) To promote the expeditious resolution of any
matter relating to the non-certified technician or of any contested
case, with the approval of the executive director of the board, or
the Disciplinary Process Review Committee of the board, board
staff may present a proposed settlement agreement to the board
for consideration and acceptance without conducting an informal
settlement conference. If the board does not approve such a proposed
settlement agreement, the registrant shall be so informed and the
matter shall be referred to board staff for appropriate action to
include dismissal, closure, further negotiation, further investigation,
an informal settlement conference, or a hearing.
§194.10. Procedure - Hearing.
(a) Presiding Officer. When the board en banc, or a
committee or panel of the board, conducts a hearing pursuant to the
Medical Practice Act, the following apply:
(1) The hearing will be presided over by the presiding
officer of the board.
(2) The presiding officer shall have the authority to:
(A) administer oaths;
(B) examine witnesses;
(C) rule on the admissibility of evidence;
(D) rule on motions;
(E) rule on amendments to pleadings;
(F) recess the hearing from day to day; and
(G) refer the hearing to an administrative law judge
at the State Office of Administrative Hearings.
(b) Administrative Law Judges.
(1) Authority. When the board utilizes an administrative
law judge, such hearings shall be conducted In accordance with the
Administrative Procedure Act, the Medical Practice Act, the rules of
the board, and all other applicable law.
(2) Duties. Except for accepting or rejecting proposed
findings of fact or conclusions of law, issuing final orders on the
merits, dismissing complaints, and making recommendations as to
a registrant’s discipline, the administrative law judge shall have all
the authority which the board has regarding the conduct of hearings
including, without limitation, the following:
(A) to hold hearings and issue notices;
(B) to administer oaths and affirmations;
(C) to direct all parties to enter their appearance on
the record;
(D) to subpoena and examine witnesses;
(E) to subpoena documents and other physical evi-
d nce;
(F) to hold conferences before, during, or after the
hearing, to consider the matters specified in § 194.9(d) of this title
(relating to Procedure - Prehearing);
(G) to regulate the course and conduct of the hearing
including, without limitation, setting the time and place of the hearing
and/or continued hearings; fixing the time for filing of briefs and other
documents; receiving relevant evidence; excluding evidence which is
irrelevant, immaterial, repetitious, or cumulative; ruling upon offers
of proof; regulating the manner of examination to prevent needless
and unreasonable harassment, intimidation, expense, inconvenience,
or embarrassment of any witness or party at a hearing; removing
disruptive individuals; and ruling on motions;
(H) to submit in writing to the parties, a proposal for
decision containing the elements specified in §194.11(a) of this title
(relating to Procedure - Posthearing);
(I) to present and explain in person his or her proposal
for decision to the board for its consideration and final action; and
(J) to dispose of any other matter that arises in the
course of a hearing and to take any action authorized by the rules
of the board, the Medical Practice Act, the Administrative Procedure
Act, and all other applicable law.
(c) Order of Proceeding.
(1) Hearings. In all proceedings, the petitioner, applicant,
or complainant, respectively, shall be entitled to open and close.
Where several proceedings are heard on a consolidated record, the
administrative law judge shall designate who shall open and close.
The administrative law judge in all cases shall determine whether
and at what stage intervenors shall be permitted to offer evidence.
After all parties have completed the presentation of their evidence,
the administrative law judge may call upon any party or the board
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staff for further material or relevant evidence upon any issue, to be
presented at further public hearing after notice to all parties of record.
(2) Before the board. During proceedings before the
board, en banc, the order of proceeding shall be the following:
(A) The administrative law judge shall present his or
her proposal for decision and recommended order, explaining the
items as specified in subsection (b) of this section.
(B) The party adversely affected shall briefly state
their reasons for being so affected, supported by the evidence of
record.
(C) The other party or parties shall be given the
opportunity to respond.
(D) The board as complainant shall have the right to
close.
(E) The presiding officer or a member of the board
may question any party as to any matter relevant to the proceeding.
(F) At the end of any argument by the parties, the
board may deliberate the matter in executive session, but shall vote
and announce its final decision in open meeting.
(3) Limitation. A party shall not inquire into the mental
processes used by the board in arriving at its decision, nor be
disruptive of the orderly procedure of the board’s routine.
(d) Reporter and Transcripts.
(1) Option. A party has the option of furnishing his or
her own stenographic reporter at his or her own expense or using the
reporter by the board. If a party elects to provide his or her own
reporter, the party shall notify the board prior to the commencement
of the hearing.
(2) Original. The original transcript shall be delivered to
the board as soon as practicable. A stenographic reporter may sell
copies of a transcript. If the respondent in the proceedings requests
the original record (statement of fact) of the testimony and evidence
of a disciplinary hearing, the costs for the original record (transcript)
shall be borne by the respondent (applicant) non-certified technician.
Any subsequent copies of the record (transcript) shall be borne by
any person requesting same.
(3) Corrections. Suggested corrections to the transcript
of the record may be offered within ten days after the transcript
is filed in the proceeding, unless the board shall permit suggested
corrections to be offered thereafter. Suggested corrections shall be
served in writing upon each party of record, the official reporter, and
the board. If suggested corrections are not objected to, the board will
direct the corrections to be made and the manner of making them.
In case the parties disagree on suggested corrections, they may be
heard by the board which shall then determine the manner in which
the record shall be changed, if at all.
(e) Dismissal Without Hearing.
(1) The board may entertain motions for dismissal for the
following reasons:
(A) failure to prosecute;
(B) unnecessary duplication of proceedings or res
judicata;
(C) withdrawal;
(D) moot questions or stale petitions; or
(E) lack of jurisdiction.
(2) Such motions must meet the criteria of §194.9(e) of
this title (relating to Procedure - Prehearing).
(3) These motions may be argued prior to the board ruling
thereon.
(f) Evidence.
(1) Rules. The rules of evidence as applied in nonjury
civil cases in the district courts of this state shall be followed.
In all cases, irrelevant, immaterial, or unduly repetitious evidence
shall be excluded. When necessary to ascertain facts not reasonably
susceptible of proof under those rules, evidence not admissible
thereunder may be admitted, except where precluded by statute, if
it is of a type commonly relied upon by reasonably prudent men in
the conduct of their affairs. The board shall give effect to the rules of
privilege recognized by law. Opportunity must be afforded all parties
to respond and present evidence and argument of all issues involved.
(2) Objections. Objections to evidentiary offers shall be
made and shall be noted in the record. Formal exceptions to rulings
of the administrative law judge during a hearing shall be unnecessary.
It shall be sufficient that the party at the time any ruling is made or
sought shall have made known to the administrative law judge the
action which he or she desires.
(3) Offer of proof. If evidence is excluded from the
r cord by an exclusionary ruling of the administrative law judge, the
evidence may be included in the record by an offer of proof by the
sponsoring party by dictating into the record or submitting in writing
the substance of the evidence. An offer of proof shall be sufficient
to preserve the evidence for review.
(4) Office records. When subpoenaed by the board, the
office records of each patient shall have stapled thereto an affidavit
in the form approved and furnished by the board which contains the
requisite elements to comply with the Texas Rules of Civil Evidence,
§ 902(10)(b), relating to the form of affidavits.
(5) Documents. Subject to these requirements, if a
hearing will be expedited and the interests of the parties will not
be substantially prejudiced, any part of the evidence may be received
in written form.
(A) Copies. Documentary evidence may be received
in the form of copies or excerpts if the original is not readily available.
On request, parties shall be given an opportunity to compare the
copy with the original. When numerous documents are offered,
the administrative law judge may limit those admitted to a number
which are typical and representative and may, in his or her discretion,
require the abstracting of the relevant data from the documents and
the presentation of the abstracts in the form of an exhibit; provided,
however, that before making such requirement the administrative law
judge shall require that all parties of record or their representatives be
given the right to examine the documents from which such abstracts
were made.
(B) Prepared testimony. In all contested proceedings
and after service of copies upon all parties of record at such time
as may be designated by the administrative law judge, the prepared
testimony of any witness upon direct examination, either in narrative
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or question and answer form, may be incorporated in the record as
if read or received as an exhibit, upon the witness’ being sworn
and identifying the same. Such witness shall be subject to cross-
examination and the prepared testimony shall be subject to a motion
to strike in whole or in part.
(6) Official notice. Official notice may be taken of all
facts judicially cognizable and of records of the board. In addition,
notice may be taken of generally recognized facts within the area of
the agency’s specialized knowledge. Parties shall be notified either
before or during the hearing or by reference in preliminary reports
or otherwise, of the material officially noticed, including any staff
memoranda or data, and the parties shall be afforded an opportunity
to contest the material so noticed. The special skills or knowledge
of the board and its staff may be utilized in evaluating the evidence.
(7) Limitations on number of witnesses. The administra-
tive law judge shall have the right in any proceeding to limit the
number of witnesses whose testimony is merely cumulative.
(8) Exhibits.
(A) Form: Documentary exhibits shall be 8 inches
by 11 inches in length, so as to not unduly encumber the files and
records of the board. There shall be a brief statement on the first
sheet of the exhibit of what the exhibit purports to show. Exhibits
shall be limited to fact material and relevant to the issues involved
in a particular proceeding.
(B) Marking and service: The original of each exhibit
offered shall be marked sequentially for identification and tendered
for inclusion in the evidentiary record. One copy shall be furnished
to the administrative law judge and one copy to each party of record
or his or her attorney or representative.
(9) After hearing. No exhibit will be permitted to be
filed in any proceeding after the conclusion of the hearing unless
specifically directed by the administrative law judge, presiding officer,
or by the board with copies of the late-filed exhibit served on all
parties of record.
(g) Default. If the respondent (applicant) fails to appear in
person or by legal representation on the day and at the time set for
hearing in a contested case, regardless of whether an appearance has
been entered, the administrative law judge, upon motion by board
staff, shall enter a default judgment in the matter adverse to the
respondent (applicant) who failed to attend the hearing, provided that
accompanying the motion will be an affidavit of board staff averring
that in the opinion of board staff, there is legally admissible credible
evidence reasonably available to support the factual allegations
against the respondent (applicant).
§194.11. Procedure - Posthearing.
(a) Proposals for Decision.
(1) Elements. In addition to any other requirement of
the Administrative Procedure Act, the administrative law judge shall
serve on the parties a proposal for decision which shall contain:
(A) a summary of the evidence adduced by each party;
(B) a statement of the administrative law judge’s
reasons for the proposed decision;
(C) findings of fact expressed in clear, concise factual
terms, neither summarizing nor reciting the evidence. Findings of fact
must be based explicitly on the evidence and on matters officially
noticed;
(D) conclusions of law necessary to the proposed
decision;
(E) a listing and explanation of all mitigating and
aggravating circumstances necessary to a complete understanding of
the case by the board; and
(F) recommended disposition or discipline.
(2) Service. When a proposal for decision is prepared, a
copy of the proposal shall be served forthwith by the administrative
law judge on each party, his or her attorney of record or representa-
tive, and the board. Service of the proposal for decision shall be in
accordance with §194.8(i) of this title (relating to Procedure - Gen-
eral).
(3) Statutory statement. If findings of fact are stated in
statutory language, each finding must be accompanied by a concise
and explicit statement of the facts supporting the finding.
(4) Proposed findings. Only when the administrative law
judge requests a party or parties to submit findings of fact will it be
necessary for the administrative law judge to rule on each proposed
finding in the recommended order.
(b) Exceptions and Replies.
(1) Entitlement. Any party of record who is aggrieved by
the administrative law judge’s proposal for decision shall have the
opportunity to file exceptions to the proposal for decision within 20
days from the date of service of the proposal for decision. Replies
to the exceptions may be filed by other parties within ten days of the
filing of the exceptions. Exceptions and replies shall be filed with
the administrative law judge. Any extensions of time shall be as
provided by §194.8(c) of this title (relating to Procedure - General).
(2) Content. Each exception or reply to a finding of fact
shall be stated concisely and shall summarize the evidence in support
thereof. Arguments shall be logical and citations to authorities shall
be complete.
(3) Briefs. Briefs shall be filed only when requested or
permitted by the board, presiding officer, administrative law judge.
(4) Service. Exceptions and replies shall be served upon
every party of record by the filing party pursuant to § 194.8(i) of this
title (relating to Procedure - General).
(c) Oral Argument. Any party may request oral argument
prior to the final determination of any proceeding, but oral argument
shall be allowed only in the sound discretion of the board. A request
for oral argument may be incorporated in exceptions, briefs, replies
to exceptions, motions for rehearing, or in separate pleadings.
(d) Final Decisions and Orders.
(1) Board action. The proposal for decision may be acted
on by the board upon the expiration of ten days after the filing of
replies to exceptions to the proposal for decision. Parties shall be
notified either personally or by mail of any decision or order. On
written request, a copy of the decision or order shall be delivered or
mailed to any party and to his or her attorney of record.
(2) Recorded. All final decisions and orders of the board
shall be in writing or stated in the record and shall be signed by the
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presiding officer of the board. A final order shall include findings of
fact and conclusions of law, separately stated.
(3) Imminent peril. If the board finds that an imminent
peril to the public health, safety, or welfare requires immediate effect
of a final decision or order in a contested case, it shall recite that
finding in the decision or order as well as the fact that the decision
or order is final and effective on the date rendered, in which event
the decision or order is final and appealable on the date rendered and
no motion for rehearing is required as a prerequisite for appeal.
(4) Changes to Recommendation. To protect the public
interest and ensure that sound principles govern the decisions of the
board, it shall hereafter be the policy of the board to change a finding
of fact or conclusion of law or to vacate or modify the proposed order
of an administrative law judge when the proposed order is:
(A) erroneous;
(B) against the weight of the evidence;
(C) based on unsound medical principles;
(D) based on an insufficient review of the evidence;
(E) not sufficient to protect the public interest; or
(F) not sufficient to adequately allow rehabilitation of
the non-certified technician.
(5) Amended order. If the board modifies, amends, or
changes the hearing examiner’s or the administrative law judge’s
recommended order, an order shall be prepared reflecting the board’s
changes as stated in the record.
(6) Administrative finality. A final order or board deci-
sion is administratively final:
(A) upon a finding of imminent peril to the public
health, safety, or welfare as outlined in paragraph
(3) of this subsection;
(B) when absent the filing of a timely motion for
rehearing upon the expiration of 20 days from the date the final order
or board decision is entered; or
(C) when a timely motion for rehearing is filed and
the motion for rehearing is overruled by board order or operation of
law as outlined in subsection (e) of this section.
(7) Rendering of final decision or order. The final de-
cision or order must be rendered within 60 days after the date the
hearing is finally closed. In a contested case heard by an administra-
tive law judge, an extension of time for the issuing of a proposal for
decision may be announced at the conclusion of the hearing.
(e) Motions for Rehearing.
(1) Filing Times. A motion for rehearing must be filed
within 20 days after a party has been notified, either in person or by
mail, of the final decision or order of the board.
(2) Board Action. Action by the board on the motion
must be taken within 45 days after the date of rendition of the final
decision or order. If board action is not taken within the 45-day
period, the motion for rehearing is overruled by operation of law 45
days after the date of rendition of the final decision or order. The
board may, by written order, extend the period of time for filing the
motions and replies and taking board action, except that an extension
may not extend the period for board action beyond 90 days after the
date of rendition of the final decision or order. In the event of an
extension, the motion for rehearing is overruled by operation of law
on the date fixed by the order, or in the absence of a fixed date, 90
days after the date of the final decision or order. The parties may, by
agreement, with the approval of the board, provide for a modification
of the times provided in this section.
(f) The Record. The record in a contested case shall include:
(1) all pleadings, motions, and intermediate rulings;
(2) evidence received or considered;
(3) a statement of matters officially noticed;
(4) questions and offers of proof, objections, and rulings
on them;
(5) proposed findings of fact, conclusions of law, excep-
tions, and replies;
(6) any decision, opinion, or report by the officer presid-
ing at the hearing; and
(7) all staff memoranda, correspondence from parties, or
other data submitted to or considered by the administrative law judge
or members of the agency who are involved in making the decision.
(g) Costs of Appeal. A party appealing a final decision of
the board in a contested case may be ordered by the board to pay all
or a part of the cost of preparation of the original or a certified copy
of the record of the proceeding that is required to be transmitted to
the reviewing court.
§194.12. Construction.
The provisions of this chapter shall be construed and interpreted so as
to be consistent with the statutory provisions of the Medical Practice
Act. In the event of a conflict between this chapter and the provisions
of the Medical Practice Act, the provisions of the Medical Practice
Act shall control; however, this chapter shall be construed so that all
other provisions of this chapter which are not in conflict with the Act
shall remain in effect.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on January 22, 1997.
TRD-9700987
Bruce A. Levy, M.D., J.D.
Executive Director
Texas State Board of Medical Examiners
Earliest possible date of adoption: March 3, 1997
For further information, please call: (512) 305–7016
♦ ♦ ♦
TITLE 25. HEALTH SERVICES
Part I. Texas Department of Health
Chapter 133. Hospital Licensing
Subchapter D. Special Service Requirements
25 TAC §133.52
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(Editor’s note: The Texas Department of Health proposes for perma-
nent adoption the amended section it adopts on an emergency basis in
this issue. The text of the amended section is in the Emergency Rules
section of this issue.)
The Texas Department of Health (TDH) proposes an amend-
ment to §133.52 concerning standards for the provision of men-
tal health services in an identifiable part of a hospital. The
amendment requires hospitals providing mental health services
to comply with specific rules adopted by the Texas Board of
Mental Health and Mental Retardation board (TXMHMR) which
are set out in subsection (b)(1)-(5).
The Texas Hospital Licensing Law, Health and Safety Code,
§241.0265 states that the care and treatment of a patient
receiving mental health services in a hospital is governed by
the standards adopted by TXMHMR to the same extent as if
the TXMHMR standards were rules adopted by the Board of
Health. TDH is required to enforce the TXMHMR standards.
TXMHMR contemporaneously repealed and adopted new rules
as follows: Chapter 401, Subchapter J (relating to Standards
of Care and Treatment in Psychiatric Hospitals), as referenced
in §133.52(b)(1), was adopted effective September 13, 1996;
Chapter 405, Subchapter FF (relating to Consent to Treatment
with Psychoactive Medication), as referenced in §133.52(b)(4),
was adopted effective October 1, 1996; and Chapter 405,
Subchapter F (relating to Voluntary and Involuntary Behav-
ioral Interventions in Mental Health Programs (formerly titled
Restraint and Seclusion in Mental Health Facilities), as ref-
erenced in §133.52(b)(5), was amended effective October 1,
1996. TXMHMR amended Chapter 404, Subchapter E (relating
to Rights of Persons Receiving Mental Health Services), as ref-
erenced in §133.52(b)(2), effective October 1, 1996. TXMHMR
made no changes to Chapter 405, Subchapter E (relating to
Electroconvulsive Therapy) as referenced in §133.52(b)(3).
The amendments to subsection (b)(1)-(5) delete the effective
dates of the TXMHMR rules so that the TXMHMR rules are
accurately described and so that TDH will not have to amend its
rules next time TXMHMR revises its rules; correct an incomplete
sentence in subsection (b)(2); delete a provision in subsection
(b)(4) which no longer applies due to TXMHMR’s deletion of
the funding provision from the TXMHMR rule; and reflect the
new title of the TXMHMR rule referenced in subsection (b)(5).
The amendment is necessary in order to meet the requirements
of the Texas Hospital Licensing Law to enforce the revisions
made by TXMHMR effective September 13, 1996 and October
1, 1996, and to prevent confusion among hospitals as to which
rules are in effect.
Contemporaneous with this proposal, TDH is adopting this
amendment on an emergency basis.
Bernie Underwood, Chief of Staff Services, Health Care Quality
and Standards, has determined that for each of the first five
years the section is in effect, there will be no additional fiscal
costs to state or local governments as a result of enforcing or
administering the sections as proposed. TXMHMR stated in the
preamble to the new section relating to consent to treatment
with psychoactive medication there may be some additional
cost to local government or small businesses as a result of
administering the new section as proposed; however, TXMHMR
indicated the impact could not be calculated at the time the rule
was proposed. When contacted by TDH, a TXMHMR official
stated there had been no comment on the fiscal note during
or following the public comment period. TDH has not identified
any additional fiscal impact.
Ms. Underwood also has determined that for each year of
the first five years the section as proposed will be in effect,
the public benefits for those persons who utilize the mental
health services provided by hospitals are assurances that
rules for compliance with State of Texas rules are clearly and
consistently stated. There will be no costs to small businesses.
There is no anticipated cost to individuals required to comply
with the sections as proposed. There will be no significant local
employment impact.
Comments on the proposed rules may be submitted to John M.
Evans, Jr., Hospital Licensing Director, Health Facility Licensing
Division, Texas Department of Health, 1100 West 49th Street,
Austin, Texas 78756-3199. Comments will be accepted for a
period of 30 days after publication of the proposed amendments
in the Texas Register.
The amendment is proposed under the Health and Safety Code,
Chapter 241, which provides the Texas Board of Health (board)
with authority to adopt rules to establish and enforce minimum
standards for the licensing of hospitals; Chapter 321 which
provides the board with the authority to adopt a patient bill of
rights; and §12.001 which provides the board with the authority
to adopt rules for the performance of every duty imposed by
law upon the board, TDH and the commissioner of health.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Earliest possible date of adoption: March 3, 1997
For further information, please call: (512) 458–7236
♦ ♦ ♦
Chapter 134. Private Psychiatric Hospitals and
Crisis Stabilization Units
Subchapter C. Operational Requirements
25 TAC §134.22
(Editor’s note: The Texas Department of Health proposes for perma-
nent adoption the amended section it adopts on an emergency basis in
this issue. The text of the amended section is in the Emergency Rules
section of this issue.)
The Texas Department of Health (TDH) proposes an amend-
ment to §134.22 concerning standards for the provision of men-
tal health services in hospitals and crisis stabilization units.
The amendment requires private psychiatric hospitals and cri-
sis stabilization units to comply with specific rules adopted
by the Texas Board of Mental Health and Mental Retardation
(TXMHMR) which are set out in subsection (b)(1)(A)-(E).
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The Texas Hospital Licensing Law, Health and Safety Code,
§241.0265 states that the care and treatment of a patient
receiving mental health services in a hospital is governed by
the standards adopted by TXMHMR to the same extent as if
the TXMHMR standards were rules adopted by the Board of
Health. TDH is required to enforce the TXMHMR standards.
TXMHMR contemporaneously repealed and adopted new rules
as follows: Chapter 401, Subchapter J (relating to Standards
of Care and Treatment in Psychiatric Hospitals), as refer-
enced in §134.22(b)(1)(A), was adopted effective September
13, 1996; Chapter 405, Subchapter FF (relating to Consent
to Treatment with Psychoactive Medication), as referenced in
§134.22(b)(1)(D), was adopted effective October 1, 1996; and
Chapter 405, Subchapter F (relating to Voluntary and Involun-
tary Behavioral Interventions in Mental Health Programs (for-
merly titled Restraint and Seclusion in Mental Health Facilities)),
as referenced in §134.22(b)(1)(E), was amended effective Oc-
tober 1, 1996. TXMHMR amended Chapter 404, Subchapter
E (relating to Rights of Persons Receiving Mental Health Ser-
vices), as referenced in §134.22(b)(1)(B), effective October 1,
1996. TXMHMR made no change to Chapter 405, Subchap-
ter E (relating to Electroconvulsive Therapy) as referenced in
§134.22(b)(1)(C), or to Chapter 401, Subchapter K (relating to
Rules Governing Licensure of Crisis Stabilization Units) as ref-
erenced in §134.22(b)(2).
The amendments to subsection (b)(1)(A)-(E) delete the effective
dates to allow for future revisions of the TXMHMR rules so
that the TXMHMR rules are accurately described and so that
TDH will not have to amend its rules next time TXMHMR
revises its rules; correct an incomplete sentence in subsection
(b)(1)(B); delete a provision in subsection (b)(1)(D) which
no longer applies due to TXMHMR’s deletion of the funding
provision from the TXMHMR rule; and reflect the new title
of the TXMHMR rule referenced in subsection (b)(1)(E). The
amendment is necessary in order to meet the requirements
of the Texas Hospital Licensing Law to enforce the revisions
made by TXMHMR effective September 13, 1996, and October
1, 1996, and to prevent confusion among private psychiatric
hospitals as to which rules are in effect.
Contemporaneous with this proposal, TDH is adopting this
amendment on an emergency basis.
Bernie Underwood, Chief of Staff Services, Health Care Qual-
ity and Standards, has determined that for each of the first five
years the sections as proposed is in effect, there will be no
additional fiscal costs to state or local government as a re-
sult of enforcing or administering the proposed amendments.
TXMHMR stated in the preamble to the new section relating to
consent to treatment with psychoactive medication there may be
some additional cost to local government or small businesses
as a result of administering the new section as proposed; how-
ever, TXMHMR indicated the impact could not be calculated at
the time the rule was proposed. When contacted by TDH, a
TXMHMR official stated there had been no comment on the fis-
cal note during or following the public comment period. TDH
has not identified any additional fiscal impact.
Ms. Underwood also has determined that for each year of
the first five years the section as proposed will be in effect,
the public benefits for those persons who utilize the services
of private psychiatric hospitals and crisis stabilization units are
assurances that rules for compliance with State of Texas rules
are clearly and consistently stated by the state agencies who
regulate the private psychiatric hospitals and crisis stabilization
units. There will be no additional costs to small businesses.
There is no anticipated cost to individuals required to comply
with the sections as proposed. There will be no significant local
employment impact.
Comments on the proposed rules may be submitted to John M.
Evans, Jr., Hospital Licensing Director, Health Facility Licensing
Division, Texas Department of Health, 1100 West 49th Street,
Austin, Texas 78756-3199. Comments will be accepted for a
period of 30 days after publication of the proposed amendments
in the Texas Register.
The amendment is proposed under the Health and Safety Code,
Chapter 577, which provides the Texas Board of Health (board)
with authority to adopt rules to establish and enforce minimum
standards for the licensing of private mental hospitals and
mental health facilities; Health and Safety Code, §241.0265
which provides the board with authority to enforce TXMHMR
standards and §12.001 which provides the board with the
authority to adopt rules for the performance of every duty
imposed by law upon the board, TDH and the commissioner
of health.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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TITLE 30. ENVIRONMENTAL QUALITY
Part I. Texas Natural Resource Conserva-
tion Commission
Chapter 32. Transfers of Permits, Licenses, and
Other Authorizations
The commission proposes new §§32.1, 32.3, 32.5, 32.7, 32.9,
32.11, 32.13, 32.15, 32.51, 32.53, 32.55, 32.57, 32.59, 32.75,
32.77, 32.101, 32.103, 32.125, 32.127, 32.151, 32.153, 32.155,
32.157, 32.175, 32.177, 32.201, 32.203, and 32.205, concern-
ing Transfers of Permits, Licenses, and Other Authorizations.
The primary purpose of the proposed new sections is to con-
solidate and streamline all transfer requirements.
EXPLANATION OF PROPOSED RULES. Existing transfer re-
quirements in §§116.110, 291.109, 291.112, 291.115, 293.13,
303.41, 297.811, 297.82, 297.83, 304.43, 305.64, 305.97,
312.10, 312.11, 321.34, 330.63, 330.812, 330.835, 330.843,
330.852, and 330.855 will be cut and placed into this new chap-
ter.
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FISCAL NOTE. Stephen Minick, Strategic Planning and Appro-
priations Division, has determined that for the first five years
these sections as proposed are in effect there will be no sig-
nificant fiscal implications for state government as a result of
administration and enforcement of the sections. The effect on
local governments subject to the provisions of the sections as
proposed will be similar to those for any other permit holder or
recipient.
PUBLIC BENEFIT. Mr. Minick has also determined that for the
first five years these sections as proposed are in effect the pub-
lic benefit anticipated as a result of enforcement of and com-
pliance with the sections will be increased accessibility to and
comprehension of agency requirements for transfers of permits,
licenses, and other authorizations due to the consolidation and
streamlining of existing transfer requirements. There are no
economic costs anticipated for any person required to comply
with these sections as proposed. The effects of these sections
as proposed will generally benefit any permit holder or recipi-
ent, including small businesses, involved in a transfer, although
the effect is not anticipated to represent a significant savings
in terms of the costs of transferring permits or other authoriza-
tions.
TAKINGS IMPACT ASSESSMENT. The commission has pre-
pared a Takings Impact Assessment for these rules pursuant to
Texas Government Code, §2007.043. The following is a sum-
mary of that assessment. The specific purpose of the rules
is to make it easier for the public to use agency rules, specif-
ically the requirements for transfers of permits, licenses, and
other authorizations. The rules will substantially advance this
specific purpose by cutting the existing requirements from their
current location within the rules and placing them under a single
chapter (Chapter 32). Promulgation and enforcement of these
rules will not burden private real property which is the subject
of the rules because there is no substantive change in existing
requirements, only a change in the organization of the rules.
PUBLIC HEARING. A public hearing on this proposal will
be held March 3, 1997, at 2:00 p.m. in Building F, Room
5108, at the Texas Natural Resource Conservation Commis-
sion (TNRCC) complex, located at 12100 North IH-35, Park
Technology Center, Austin. Individuals may present oral state-
ments when called upon in order of registration. Open dis-
cussion within the audience will not occur during the hearing;
however, an agency staff member will be available to discuss
the proposal 30 minutes prior to the hearing and will answer
questions before and after the hearing.
SUBMITTAL OF COMMENTS. Written comments may be
mailed to Lisa Martin, TNRCC Office of Policy and Regulatory
Development, MC 205, P.O. Box 13087, Austin, Texas 78711-
3087 or faxed to (512) 239-4808. All comments should
reference Rule Log Number 96147-032-AD. Comments must be
received by 5:00 p.m., March 3, 1997. For further information,
please contact Catherine Collins, Policy Research Division,
(512) 239-0389.
Persons with disabilities who have special communication or
other accommodation needs who are planning to attend the
hearing should contact the agency at (512) 239-4900. Requests
should be made as far in advance as possible.
Subchapter A. General Provisions
30 TAC §§32.1, 32.3, 32.5, 32.7, 32.9, 32.11, 32.13, 32.15
STATUTORY AUTHORITY. The new sections are proposed
under Texas Water Code, §§5.103, 5.105, 13.041, 26.011,
27.019, 32.009, 33.007, and 34.006, and Texas Health and
Safety Code, §§341.002, 341.031, 361.011, 361.017, 361.024,
366.012, 382.017, 401.011, 401.051, and 401.412, which
authorize the commission to adopt any rules necessary to carry
out its powers and duties under the Water Code and other laws
of Texas and to establish and approve all general policy of the
commission.
The proposed new sections implement Texas Water Code,
§§5.103, 5.105, 13.041, 26.011, 27.019, 32.009, 33.007,
and 34.006, and Texas Health and Safety Code, §§341.002,
341.031, 361.011, 361.017, 361.024, 366.012, 382.017,
401.011, 401.051, and 401.412.
§32.1. Applicability.
This chapter applies to applications for transfer of all permits,
licenses, and other written and unwritten authorizations issued by the
commission and to applications seeking orders that have the effect of
transferring permits, except:
(1) interwatershed transfers under Texas Water Code,
§11.085 (transfers between watersheds);
(2) sewage sludge and similar waste transporter registra-
tions; and
(3) federal operating permits under Chapter 122 of this
title (relating to Federal Operating Permits).
§32.3. Definitions.
The following words and terms, when used in this chapter, shall
have the following meanings, unless the context clearly indicates
otherwise.
Change of ownership -Includes, but is not limited to:
(A) a merger;
(B) a stock transfer that results in a controlling interest
in a permittee;
(C) an asset purchase that results in a change in the
operational control of a permittee; or
(D) a change in the federal tax identification number.
Transfer -Includes the assignment of a permit from one entity to
another, a change of ownership or control, or a stock transfer by a
person which holds a permit with the commission.
§32.5. Limits of Permits.
(a) For other than water rights, a permit is issued to a person
and may be transferred only upon approval of the executive director
or the commission. No transfer is required for a corporate name
change, as long as the secretary of state can verify that a change in
name alone has occurred.
(b) For water rights, a permit is issued in rem and may be
transferred within the records of the agency only upon notification of
the executive director or the commission. No transfer fee payment
is required for a corporate name change, as long as the secretary of
state can verify that a change in name alone has occurred, but the
executive director of the agency must be notified of the name change.
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(c) A permit is attached to the realty to which it pertains and
may not be transferred from one site to another except as otherwise
noted.
§32.7. Application Submittal.
Except as otherwise provided in this chapter, a submittal of an
application for transfer of a permit must be conducted pursuant to
the submittal requirements in §305.43 of this title (relating to Who
Applies).
§32.9. Application.
An application for transfer must include:
(1) the name and address of the transferee and/or future
operator if applicable;
(2) the permit number and any other applicable authoriza-
tion numbers;
(3) the date of the proposed transfer;
(4) if the permit requires financial responsibility, the
method by which the proposed transferee intends to assume or pro-
vide financial responsibility which must be identified and be in ac-
cordance with any applicable state and federal financial responsibility
requirements;
(5) the signatures of the transferor and transferee, in
addition to provisions in §305.44 of this title (relating to Signatories
to Applications); and
(6) any other information that the executive director may
reasonably require.
§32.11. Post-Transfer Notice to the Executive Director.
This section applies to permits, licenses, and other authorizations
issued under Chapter 116, Subchapters B and C of this title (relating
to New Source Review Permits and Permit Exemptions) and Chapter
297 of this title (relating to Water Rights, Substantive).
(1) Change in ownership.
(A) For other than water rights, the new owner of a
facility to which this section applies and who previously has received
a permit from the commission is not required to apply for a new
permit. The new owner is not required to post public notice of the
change in ownership, provided that within 30 days after the change
of ownership, the new owner notifies the executive director of the
change. The notification must include a certification of each of the
following:
(i) the ownership change has occurred and the
new owner agrees to be bound by all conditions of the permit
and all representations made in the application for permit and any
amendments to the permit;
(ii) there is no change in the type of pollutants
emitted; and
(iii) there is no increase in the quantity of pollutants
emitted.
(B) For water rights, the new owner is not required
to post public notice of the change of ownership, but is required to
notify the executive director of the changes.
(C) The new owner of the facility is required to
comply with all conditions of the permit and all representations made
in the application for permit and any amendments to the permit.
(2) A copy of the written agreement between the parties
r flecting the specific date of transfer must be submitted to the
executive director.
(3) The executive director may refuse to approve a
transfer where conditions of a judicial decree, compliance agreement,
or other enforcement order have not been entirely met. The executive
director must also consider the prior compliance record of the
transferee, if any.
§32.13. Pre-Transfer Notice to the Executive Director.
This section applies to all transfers except for those transfers in §32.11
of this title (relating to Post-Transfer Notice to the Executive Director)
and Subchapter E of this chapter (relating to Radioactive Material
Licenses).
(1) Except as provided otherwise in Subchapter D of this
chapter (relating to Hazardous Waste), the transferee, the permittee,
or the current or future operator of a facility, if applicable, must
submit to the executive director an application for transfer at least
30 days before the proposed transfer date. The executive director
may waive the 30-day requirement for good cause. In addition to
the requirements in §32.9 of this title (relating to Application), the
application must contain the following:
(A) a fee of $100 to be applied toward the processing
of the application, as provided in §305.53(a) of this title (relating to
Application Fee), unless otherwise specified; and
(B) a sworn statement that the application is made
with the full knowledge and consent of the permittee if the transferee
is filing the application.
(2) If no agreement regarding transfer of permit respon-
sibility and liability is provided, responsibility for compliance with
the terms and conditions of the permit and liability for any violation
associated therewith is assumed by the transferee, effective on the
date of the approved transfer. This section is not intended to relieve
a transferor of any liability.
(3) The executive director must be satisfied that proof
of any required financial responsibility is sufficient. Except as
provided otherwise in Subchapter D of this chapter, no permit may
be transferred until any required financial responsibility is approved.
(4) If a person attempting to acquire a permit causes or
allows operation of the facility before approval is given, this person
is considered to be operating without a permit or other authorization.
(5) The executive director may refuse to approve a
transfer where conditions of a judicial decree, compliance agreement,
or other enforcement order have not been entirely met. The executive
director must also consider the prior compliance record of the
transferee, if any.
§32.15. Involuntary Transfer of Permits.
This section applies to involuntary transfers of all permits other than
those covered under Subchapters B and E of this chapter (relating to
Water Rights and Radioactive Material Licenses).
(1) The executive director may transfer a permit involun-
tarily if:
(A) the permittee no longer owns or controls the
permitted facilities; or the facilities have not been built and the
permittee no longer has sufficient property rights in the site of the
proposed facilities; and
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(B) except for hazardous or industrial solid waste
permits:
(i) the executive director received proof of owner-
ship of the facilities and/or site of the proposed facilities;
(ii) the executive director has provided notice by
certified mail to the permittee, using the last address of record, giving
an opportunity for hearing;
(iii) the executive director did not receive a request
for hearing from the permittee within 30 days from the date the notice
was mailed; and
(iv) the executive director has received an applica-
tion for transfer from the transferee as required by this chapter.
(2) The commission may transfer permits to an interim
permittee pending an ultimate decision on a permit transfer if it finds
that there exists a need for the continued operation of the facility and
the proposed interim permittee is capable of assuming responsibility
for compliance with the permit.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
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Subchapter B. Water Rights
30 TAC §§32.51, 32.53, 32.55, 32.57, 32.59
The new sections are proposed under Texas Water Code,
§§5.103, 5.105, 13.041, 26.011, 27.019, 32.009, 33.007,
and 34.006, and Texas Health and Safety Code, §§341.002,
341.031, 361.011, 361.017, 361.024, 366.012, 382.017,
401.011, 401.051, and 401.412, which authorize the commis-
sion to adopt any rules necessary to carry out its powers and
duties under the Water Code and other laws of Texas and to
establish and approve all general policy of the commission.
The proposed new sections implement Texas Water Code,
§§5.103, 5.105, 13.041, 26.011, 27.019, 32.009, 33.007,
and 34.006, and Texas Health and Safety Code, §§341.002,
341.031, 361.011, 361.017, 361.024, 366.012, 382.017,
401.011, 401.051, and 401.412.
§32.51. Applicability.
This subchapter applies to licenses issued under Texas Water Code,
Chapter 11, and Chapter 295 of this title (relating to Water Rights,
Procedural).
§32.53. General Rules of Conveyance Applicability.
(a) Except as provided in subsection (b) of this section, the
right to use water for the purpose of irrigation is appurtenant to the
land authorized to be irrigated and a conveyance of land with an
appurtenant water right also conveys the water right unless expressly
reserved or excepted, provided that the water right has been granted
for the irrigation of land not owned by the water right holder. This
water right is personal to the permittee and does not pass with a
conveyance of the land.
(b) A water right does not attach to the irrigated land when
held by a water corporation, water district, river authority, or
governmental entity authorized to supply water to others. Only by
express written conveyance can this water right be transferred. The
foregoing is subject to all laws relating to lawful rights of owners
along ditches and canals.
(c) If a landowner reserves a water right in a conveyance of
land authorized to be irrigated and desires to change the place of use,
the point of diversion, or the purpose of use, an application to amend
the water right must be filed with the executive director as provided
by §295.71 of this title (relating to Applications to Amend a Permit).
(d) A water right may be conveyed separately from the land,
provided that the water right must be utilized in accordance with its
terms and conditions until amended by the commission.
§32.55. Duty to Inform the Executive Director.
An owner of a water right or his or her agent must promptly inform
the executive director of any transfer of water right or change of the
owner’s address in accordance with §32.11 of this title (relating to
Post-Transfer Notice to the Executive Director).
§32.57. Recording Conveyances of Water Rights.
The written instrument evidencing a water right ownership transfer
must be recorded in the office of the county clerk. Certified copies
or photocopies of the recorded instruments establishing the complete
chain of title between owners of record and the new owner must
be filed with the executive director along with a completed "Change
of Ownership" form and an ownership recording fee as required by
§295.139(d) of this title (relating to Miscellaneous Fees).
§32.59. Sale of Water Rights.
(a) This subsection applies to the Rio Grande Basin.
(1) The owner of a water right may convey his water right
as provided by this subchapter. The purpose and place of use may
not be changed without authorization from the commission. Owners
of water rights must promptly inform both the executive director and
the watermaster of any transfers of water rights. The new owner must
file with the executive director all required documents as identified
in this subchapter. No authorization to divert may be granted by the
watermaster until the watermaster is notified of any transfer of water
rights.
(2) If a tract of land to which a smaller water right acreage
is appurtenant is owned by more than one person in divided interests,
a water right partition agreement is required among all the owners
of said tract of land before any one of the owners can be authorized
by the watermaster to divert water. However, if the owners fail
to submit a water right partition agreement within one month after
being notified by the executive director that this agreement is needed,
the executive director must administratively divide the water rights
among the owners on a prorata basis by acreage. The owners involved
may request that the executive director grant an extension of the one
month deadline not to exceed six months if extenuating circumstances
exist. If the executive director does not grant the extension, the
division will be made on a prorata basis. The executive director will
recognize the prorata shares until changes are made by valid partition
agreement.
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(b) This subsection applies to all water rights transfers in
watermaster areas except those in the Rio Grande Basin.
(1) When a water right is sold or otherwise transferred,
the new owner must promptly inform the executive director, and the
watermaster if one has been established for the authorized basin of
use, of the change of ownership and must provide the appropriate
ownership documents. No authorization to divert or impound waters
will be granted by the watermaster until the transfer of ownership is
recorded with the executive director. If a tract of land to which
a smaller water right acreage is appurtenant is owned by more
than one person in divided interest, the executive director may
administratively divide the water right among the owners on a pro
rata basis by acreage. If the new ownership record is not complete,
the executive director must inform the alleged owner by letter that
ownership documents must be filed within 30 days and approved by
the executive director. During a 60-day period following the date of
the executive director’s letter, the watermaster will honor declarations
of intent, as defined under §304.3 of this title (relating to Definitions),
by the alleged owner in accordance with the water right. After the
60-day period, no declaration of intent will be honored until the
executive director notifies the watermaster of the approved change
in ownership.
(2) Requests for extension for the initial 60-day period
referenced in paragraph (1) of this subsection must be submitted in
writing to the executive director at least five business days before the
end of the 60-day period. If the extension is granted, the watermaster
may honor declarations of intent for the alleged owner; otherwise, no
declaration of intent from the unverified owner will be honored.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
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Subchapter C. Waste Tires
30 TAC §32.75, §32.77
The new sections are proposed under Texas Water Code,
§§5.103, 5.105, 13.041, 26.011, 27.019, 32.009, 33.007,
and 34.006, and Texas Health and Safety Code, §§341.002,
341.031, 361.011, 361.017, 361.024, 366.012, 382.017,
401.011, 401.051, and 401.412, which authorize the commis-
sion to adopt any rules necessary to carry out its powers and
duties under the Water Code and other laws of Texas and to
establish and approve all general policy of the commission.
The proposed new sections implement Texas Water Code,
§§5.103, 5.105, 13.041, 26.011, 27.019, 32.009, 33.007,
and 34.006, and Texas Health and Safety Code, §§341.002,
341.031, 361.011, 361.017, 361.024, 366.012, 382.017,
401.011, 401.051, and 401.412.
§32.75. Applicability.
This subchapter applies to permits issued under Chapter 330 of this
title (relating to Municipal Solid Waste).
§32.77. Transfers Pertaining to Tire Registrations.
(a) A new waste tire transporter registration application must
be submitted to the executive director within ten days of a deter-
mination by the executive director that operations or management
methods are no longer adequately described by the existing registra-
tion or ownership of the registered transporter is changed. Following
the executive director’s determination, the old transporter registration
number may be canceled or transferred to the new registrant.
(b) A Type VIII-R registration is transferrable contingent
upon executive director approval. A change in the federal tax
identification number will constitute a change of ownership. A
new Type VIII-R storage facility registration application and a non-
refundable $500 application review fee must be submitted to the
executive director within ten days of a determination by the executive
director that operations or management methods are no longer
adequately described by the existing registration. If ownership of the
registered Type VIII-R storage facility will change or if the operator
of a Type VIII-R storage facility will change, notification of the
pending change must occur at least 60 days before the actual transfer
of ownership or operations. Until the change of ownership and/or
operations of the facility is approved in writing by the executive
director, no Waste Tire Reimbursement Fund reimbursements will
occur.
(c) A new registration application must be submitted to
the executive director within ten days of a determination by the
executive director that operation or management methods are no
longer adequately described by the existing registration. If ownership
of the registered waste tire facility will change or the location of the
equipment or facility will change, notification of the pending change
must occur at least 30 days before the actual transfer of ownership
or operations. Until the change of ownership and/or operations of
the facility is approved in writing by the executive director, no
reimbursements will occur. A change in the federal tax identification
number will constitute a change of ownership.
(d) A waste tire recycling registration is transferrable contin-
gent upon prior executive director approval. A change in the federal
tax identification number will constitute a change of ownership.
(e) A waste tire energy recovery facility registration is
transferrable contingent upon prior approval from the executive
director.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
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Subchapter D. Hazardous Waste
30 TAC §32.101, §32.103
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The new sections are proposed under Texas Water Code,
§§5.103, 5.105, 13.041, 26.011, 27.019, 32.009, 33.007,
and 34.006, and Texas Health and Safety Code, §§341.002,
341.031, 361.011, 361.017, 361.024, 366.012, 382.017,
401.011, 401.051, and 401.412, which authorize the commis-
sion to adopt any rules necessary to carry out its powers and
duties under the Water Code and other laws of Texas and to
establish and approve all general policy of the commission.
The proposed new sections implement Texas Water Code,
§§5.103, 5.105, 13.041, 26.011, 27.019, 32.009, 33.007,
and 34.006, and Texas Health and Safety Code, §§341.002,
341.031, 361.011, 361.017, 361.024, 366.012, 382.017,
401.011, 401.051, and 401.412.
§32.101. Applicability.
This subchapter applies to the transfer of permits to carry out
the responsibilities for management of hazardous waste storage,
processing, and/or disposal activities under Chapter 305 of this title
(relating to Consolidated Permits), with the exception of permits
issued under Chapter 331 of this title (relating to Underground
Injection Control).
§32.103. Requirements.
For permits involving hazardous waste under the Texas Solid Waste
Disposal Act, Texas Health and Safety Code, Chapter 361, changes
in the ownership or operational control of a facility must be made
as Class 1 modifications with prior written approval of the executive
director in accordance with §305.69 of this title (relating to Solid
Waste Permit Modification at the Request of the Permittee).
(1) The new owner or operator must submit a revised
permit application no later than 90 days before the scheduled change.
The executive director may waive the 90-day requirement with good
cause.
(2) The application must include, in part, documentation
to satisfy the requirements of §305.50(4)(B) of this title (relating
to Additional Requirements for an Application for a Hazardous or
Industrial Solid Waste Permit).
(3) A written agreement containing a specific date for
transfer of permit responsibility between the current and new per-
mittees must also be submitted to the executive director.
(4) When a transfer of ownership or operational control
occurs, the old owner or operator must comply with the requirements
of 40 Code of Federal Regulations Part 264, Subpart H, as adopted
by reference in §335.152(a)(6) of this title (relating to Standards),
until the new owner or operator has demonstrated to the executive
director that he is complying with the requirements of 40 Code of
Federal Regulations Part 264, Subpart H.
(5) The new owner or operator must demonstrate compli-
ance with 40 Code Federal Regulations Part 264, Subpart H require-
ments within six months of the date of the change of ownership or
operational control of the facility. Upon demonstration to the exec-
utive director by the new owner or operator of compliance with 40
Code of Federal Regulations Part 264, Subpart H, the executive di-
rector must notify the old owner or operator that he no longer needs
to comply with 40 Code of Federal Regulations Part 264, Subpart H
as of the date of demonstration.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
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Subchapter E. Radioactive Material Licenses
30 TAC §32.125, §32.127
The new sections are proposed under Texas Water Code,
§§5.103, 5.105, 13.041, 26.011, 27.019, 32.009, 33.007,
and 34.006, and Texas Health and Safety Code, §§341.002,
341.031, 361.011, 361.017, 361.024, 366.012, 382.017,
401.011, 401.051, and 401.412, which authorize the commis-
sion to adopt any rules necessary to carry out its powers and
duties under the Water Code and other laws of Texas and to
stablish and approve all general policy of the commission.
The proposed new sections implement Texas Water Code,
§§5.103, 5.105, 13.041, 26.011, 27.019, 32.009, 33.007,
and 34.006, and Texas Health and Safety Code, §§341.002,
341.031, 361.011, 361.017, 361.024, 366.012, 382.017,
401.011, 401.051, and 401.412.
§32.125. Applicability.
This subchapter applies to radioactive material licenses issued under
Chapter 336 of this title (relating to Radiation Rules).
§32.127. Radioactive Material Licenses.
(a) It is the duty of the licensee to submit an application to
transfer a license under this section.
(b) A license, or any right thereunder, may not be transferred,
assigned, or in any manner disposed, either voluntarily or involun-
tarily, directly or indirectly, through transfer of control of the license
to any person, unless the commission finds that the transfer is in ac-
cordance with the provisions of the Texas Radiation Control Act and
applicable rules and orders of the commission and gives its consent
in writing in the form of a major amendment to the license.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
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♦ ♦ ♦
Subchapter F. Utilities
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30 TAC §§32.151, 32.153, 32.155, 32.157
The new sections are proposed under Texas Water Code,
§§5.103, 5.105, 13.041, 26.011, 27.019, 32.009, 33.007,
and 34.006, and Texas Health and Safety Code, §§341.002,
341.031, 361.011, 361.017, 361.024, 366.012, 382.017,
401.011, 401.051, and 401.412, which authorize the commis-
sion to adopt any rules necessary to carry out its powers and
duties under the Water Code and other laws of Texas and to
establish and approve all general policy of the commission.
The proposed new sections implement Texas Water Code,
§§5.103, 5.105, 13.041, 26.011, 27.019, 32.009, 33.007,
and 34.006, and Texas Health and Safety Code, §§341.002,
341.031, 361.011, 361.017, 361.024, 366.012, 382.017,
401.011, 401.051, and 401.412.
§32.151. Applicability.
This subchapter applies to the transfer of water utilities governed by
Chapter 291 of this title (relating to Water Rates).
§32.153. Report of Sale, Merger, or Consolidation.
(a) The utility or water supply or sewer service corporation
must notify the commission and give public notice of the proposed
transaction. The notification must be on the form required by the
commission. Public notice may be waived by the executive director
for good cause shown:
(1) at least 120 days before the proposed effective date of
any sale, acquisition, lease, rental, merger, or consolidation of any
water or sewer system required by law to possess a certificate of
public convenience and necessity; or
(2) at least 60 days before a utility purchases voting stock
in or person acquires a controlling interest in a utility doing business
in the state.
(b) The commission must, with or without a public hearing,
investigate the sale, acquisition, lease, rental, merger, or consolidation
to determine whether the transaction will serve the public interest.
(1) The commission or executive director may request a
contested case hearing for those transactions.
(2) A copy of the written agreement between parties
reflecting the specific date of transfer must be submitted to the
executive director.
(c) Before the expiration of the applicable notification period,
the executive director must notify all known parties to the transaction
of the decision to either approve the sale administratively or to
request that the commission hold a public hearing to determine if
the transaction will serve the public interest. The executive director
may request a hearing if:
(1) the notification to the commission or the public notice
was improper;
(2) the person purchasing or acquiring the water or sewer
system is inexperienced as a utility service provider;
(3) the person or an affiliated interest of the person
purchasing or acquiring the water or sewer system has a history of
noncompliance with the requirements of the commission or the Texas
Department of Health or of continuing mismanagement or misuse of
revenues as a utility service provider;
(4) the person purchasing or acquiring the water or
sewer system cannot demonstrate the financial ability to provide the
necessary capital investment to ensure the provision of continuous
and adequate service to the customers of the water or sewer system;
or
(5) it is in the public interest to investigate the following
factors:
(A) whether the seller has failed to comply with a
commission order;
(B) the adequacy of service currently provided to the
area;
(C) the need for additional service in the requested
area;
(D) the effect of approving the transaction on the
utility or water supply or sewer service corporation, the person
purchasing or acquiring the water or sewer system, and on any retail
public utility of the same kind already serving the proximate area;
(E) the ability of the person purchasing or acquiring
the water or sewer system to provide adequate service;
(F) the feasibility of obtaining service from an adja-
cent retail public utility;
(G) the financial stability of the person purchasing
or acquiring the water or sewer system, including, if applicable,
the adequacy of the debt-equity ratio of the person purchasing or
acquiring the water or sewer system if the transaction is approved;
(H) the environmental integrity; and
(I) the probable improvement of service or lowering
of cost to consumers in that area resulting from approving the
transaction.
(d) Unless the executive director requests that a public
hearing be held, the transaction may be completed as proposed at
the end of the appropriate notification or may be completed at any
time after the utility or water supply or sewer service corporation
receives notice that a hearing will not be requested.
(e) Within 30 days after the actual effective date of the
transaction, the utility or water supply or sewer service corporation
must file a signed contract, bill of sale, or other appropriate
documents as evidence that the transaction has been made final
and, for transactions other than purchases or acquisitions of voting
stock, documentation that customer deposits have been transferred or
refunded to the customer with interest as required by these rules.
(f) If a hearing is requested or if the utility or water supply
or sewer service corporation fails to provide the required notification
or public notice, the transaction may not be completed unless the
commission determines that the proposed transaction serves the public
interest.
(g) The conveyance of any water or sewer system required by
law to possess a certificate of public convenience and necessity that
is not completed in accordance with the provisions of Texas Water
Code, §13.301 is void.
(h) The requirements of Texas Water Code §13.301, do not
apply to the purchase of replacement property, to a transaction under
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Texas Water Code, §13.255, or to foreclosure on the physical assets
of a utility.
(i) If a utility facility or system is sold and the facility or sys-
tem was partially or wholly constructed with customer contributions
in aid of construction derived from specific surcharges approved by
the regulatory authority over and above revenues required for normal
operating expenses and return, the utility may not sell or transfer any
of its assets, its certificate of convenience and necessity, or control-
ling interest in an incorporated utility, unless the utility provides to
the purchaser or transferee before the date of the sale or transfer a
written disclosure relating to the contributions. The disclosure must
contain, at a minimum, the total dollar amount of the contributions
and a statement that the contributed property or capital may not be
included in invested capital or allowed depreciation expense by the
regulatory authority in rate-making proceedings.
(j) A utility or a water supply or sewer service corporation
that proposes to sell, assign, lease, or rent its facilities must notify the
other party to the transaction of the requirements of this section before
signing an agreement to sell, assign, lease, or rent its facilities.
§32.155. Transfer of Certificate of Convenience and Necessity.
(a) A certificate is issued in person, continues in force until
further order of the commission, and may be transferred only by the
approval of the commission. Any attempted transfer is not effective
for any purpose until actually approved by the commission.
(b) Except as provided by Texas Water Code, §13.255, a
utility or a water supply or sewer service corporation may not sell,
assign, or lease a certificate of public convenience and necessity or
any right obtained under a certificate unless the commission has
determined that the purchaser, assignee, or lessee is capable of
rendering adequate and continuous service to every consumer within
the certificated area, after considering the factors under Texas Water
Code, §13.246(c). The sale, assignment, or lease must be on the
conditions prescribed by the commission.
(c) If the executive director does not request a hearing, the
commission may approve the transfer by order at a regular meeting
of the commission.
(d) If a hearing is requested, the application will be processed
in accordance with Chapter 263 of this title (relating to Final Approval
By Executive Director, Evaluation of Request for Contested Case
Hearing).
(e) The commission may approve a sale, acquisition, lease or
rental, or merger or consolidation and/or transfer of a certificate of
convenience and necessity if it determines that the transaction is in
the public interest after considering:
(1) if notice has been properly given;
(2) if the retail public utility which will acquire the fa-
cilities or certificate is capable of rendering adequate and continuous
service to every consumer within the certificated area, after consid-
ering the factors set forth in Texas Water Code, §13.246(c). The
commission may refuse to approve a sale, acquisition, lease, rental,
merger, or consolidation and/or transfer where conditions of a judi-
cial decree, compliance agreement, or other enforcement order have
not been substantially met;
(3) the experience of the person purchasing or acquiring
the water or sewer system as a utility service provider;
(4) the history of the person or an affiliated interest of
the person in complying with the requirements of the commission or
the Texas Department of Health or of properly managing or using
revenues as a utility service provider; or
(5) the ability of the person purchasing or acquiring the
water or sewer system to provide the necessary capital investment
to ensure the provision of continuous and adequate service to the
customers of the water or sewer system.
(f) Within 30 days after the sale or transfer of any utility
or operating units thereof, the seller must file with the commission,
under oath, in addition to other information, a list showing the names
and addresses of all customers served by this utility or unit who
have to their credit a deposit, the date this deposit was made, the
amount thereof, and the unpaid interest thereon. All such deposits
must be refunded to the customers or transferred to the new owner,
with all accrued interest. §32.157. Cessation of Operations by a
Retail Public Utility. If a utility abandons operation of its facilities
without commission authorization, the commission may appoint a
temporary manager to take over operations of the facilities to ensure
continuous and adequate service.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
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♦ ♦ ♦
Subchapter G. Water Districts
30 TAC §32.175, §32.177
The new sections are proposed under Texas Water Code,
§§5.103, 5.105, 13.041, 26.011, 27.019, 32.009, 33.007,
and 34.006, and Texas Health and Safety Code, §§341.002,
341.031, 361.011, 361.017, 361.024, 366.012, 382.017,
401.011, 401.051, and 401.412, which authorize the commis-
sion to adopt any rules necessary to carry out its powers and
duties under the Water Code and other laws of Texas and to
establish and approve all general policy of the commission.
The proposed new sections implement Texas Water Code,
§§5.103, 5.105, 13.041, 26.011, 27.019, 32.009, 33.007,
and 34.006, and Texas Health and Safety Code, §§341.002,
341.031, 361.011, 361.017, 361.024, 366.012, 382.017,
401.011, 401.051, and 401.412.
§32.175. Applicability.
This subchapter applies to the transfer of water districts governed by
Chapter 293 of this title (relating to Water Districts).
§32.177. Special Considerations for Water District Creation.
With respect to special utility districts, a water supply corporation
may not be converted to a special utility district unless the water
supply corporation is to be dissolved after the conversion. A certified
copy of the dissolution order must be filed with the executive director.
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The certificate of convenience and necessity for the water supply
corporation will automatically be transferred to the district.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
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♦ ♦ ♦
Subchapter H. Water Quality
30 TAC §§32.201, 32.203, 32.205
The new sections are proposed under Texas Water Code,
§§5.103, 5.105, 13.041, 26.011, 27.019, 32.009, 33.007,
and 34.006, and Texas Health and Safety Code, §§341.002,
341.031, 361.011, 361.017, 361.024, 366.012, 382.017,
401.011, 401.051, and 401.412, which authorize the commis-
sion to adopt any rules necessary to carry out its powers and
duties under the Water Code and other laws of Texas and to
establish and approve all general policy of the commission.
The proposed new sections implement Texas Water Code,
§§5.103, 5.105, 13.041, 26.011, 27.019, 32.009, 33.007,
and 34.006, and Texas Health and Safety Code, §§341.002,
341.031, 361.011, 361.017, 361.024, 366.012, 382.017,
401.011, 401.051, and 401.412.
§32.201. Applicability.
This subchapter applies to permits for storage, processing, incinera-
tion, or disposal of sewage sludge issued under Chapter 312 of this
title (relating to Sludge Use, Disposal, and Transportation), wastewa-
ter discharge issued under Chapter 305 of this title (relating to Con-
solidated Permits), and concentrated animal feeding operation and
commercial livestock and poultry production operation issued under
Chapter 321 of this title (relating to Control of Certain Activities by
Rule).
§32.203. Application Submittal.
A person who seeks a transfer of the following permits, licenses,
or other authorizations must submit an application under §32.9 and
§32.13 of this title (relating to Application and Pre-Transfer Notice
to the Executive Director):
(1) registration for the beneficial use of domestic sewage
sludge under §312.12(a) of this title (relating to Registration of Land
Application Activities);
(2) permit to process, dispose of, or incinerate domestic
sewage sludge under §312.11(b) of this title (relating to Permits);
(3) wastewater discharge permit under §305.43(a) of this
title (relating to Who Applies);
(4) concentrated animal feeding operation permit under
§321.184(b) of this title (relating to Application Requirements); and
(5) commercial livestock and poultry production opera-
tion permit under §321.34(a) of this title (relating to Procedures for
Making Application for a Permit). §32.205. Sewage Sludge Ben-
eficial Use Registration Applications Processing. In addition to the
signature requirements in §32.9(4) of this title (relating to Applica-
tion), both the registered site operator and the landowner must sign
the transfer application. In order to transfer a sewage sludge benefi-
cial use registration, an application for transfer that is not signed by
both the registered site operator and the landowner will be considered
a request for cancellation.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
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Chapter 39. Public Notice
Subchapter A. Applicability and General Provi-
sions
30 TAC §§39.1, 39.5, 39.11, 39.13, 39.17
The Texas Natural Resource Conservation Commission (com-
mission) proposes amendments to §§39.1, 39.5, 39.11, 39.13,
and 39.17, concerning applicability and general provisions; and
proposes new §§39.301, 39.303, 39.305, 39.307, 39.309, and
39.311, concerning public notice of radioactive material license
applications.
EXPLANATION OF PROPOSED RULE. These rules are pro-
posed as a companion to the commission’s proposed radioac-
tive substance rules. The purpose of these proposed rules is to
incorporate certain procedural revisions into the commission’s
ules to adapt the radioactive substance rules to the existing
procedural requirements of the commission.
The radioactive substance rules are being proposed as a result
of Senate Bill (SB) 2, First Called Session, 72nd Legislature,
and SB 1043, 73rd Legislature, and to incorporate, with modifi-
cations, rules previously adopted by reference from the Texas
Department of Health (TDH). The new rules are needed to adapt
the previous TDH rules to commission requirements. Further,
they incorporate revisions and additions which are needed to
maintain compatibility with the rules of the United States Nuclear
Regulatory Commission (NRC). Compatibility of the commis-
sion’s rules with the federal program is necessary to preserve
the status of Texas as an Agreement State under Title 10 Code
of Federal Regulations Part 150 and the "Articles of Agreement
between the United States Atomic Energy Commission and the
State of Texas for Discontinuance of Certain Commission Reg-
ulatory Authority and Responsibility Within the State Pursuant
to Section 274 of the Atomic Energy Act of 1954, as Amended."
A brief description of the changes to each of the proposed sub-
chapters follows. Commission staff has also prepared an issues
paper that describes in more detail the proposed radioactive
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substance rules and the accompanying procedural revisions.
The paper also gives a detailed description of proposed provi-
sions to be incorporated based on NRC requirements. Copies
of this issues paper may be obtained by contacting Jace A.
Houston at (512) 239-4641, or by mail at TNRCC Office of Pol-
icy and Regulatory Development, MC 203, P.O. Box 13087,
Austin, Texas 78711-3087.
The proposed amendments to Subchapter A revise parts of
the commission’s general public notice provisions to make
them compatible with the radioactive substance rules. The
proposed amendments make the commission’s public notice
requirements generally applicable to license applications under
Chapter 336, while certain sections are specifically amended so
that they are not applicable to Chapter 336 license applications.
The proposed amendments also make conforming changes with
regard to environmental analyses and applications for minor
amendments.
Proposed new Subchapter F sets forth the public notice re-
quirements for radioactive material license applications. The
proposed new sections establish requirements for when notice
must be mailed and/or published and list the required recipi-
ents of notice for each type of license. The rules also provide
for proof and certification of notice.
FISCAL NOTE. Stephen Minick, Strategic Planning and Appro-
priations Division, has determined that for the first five-year pe-
riod the sections as proposed are in effect there will be fiscal
implications anticipated as a result of enforcement and adminis-
tration of the sections. The effect on state government will be an
increase in revenues of at least $312,000 in annual license fees.
In addition, revenues will increase as a result of the adoption
of increased application fees. The actual increased revenue to
be produced will depend on the number of applications made
and has not been determined. There are no significant fiscal
implications anticipated for local governments.
PUBLIC BENEFIT. Mr. Minick has also determined that for
the first five years the sections as proposed are in effect the
public benefit anticipated as a result of enforcement of and
compliance with the sections will be clarification of existing
regulations relating to regulation of radioactive substances,
improved consistency between state and federal regulations
and more effective recovery of costs of regulation of radioactive
substances. Compliance with the proposed state regulations
will result in no significant costs to affected persons that would
not otherwise result from compliance with the existing federal
regulations proposed for incorporation, except for increases in
fees under Chapter 336, Subchapter B (relating to Radioactive
Substance Fees) that are required to fully recover the costs
of the state program. Under the proposed rules, fees for
applications for most types of facilities are unchanged. For
certain types of facilities, however, application fees will increase
by as much as $19,000. For commercial disposal facilities, a
new application fee of $64,415 is proposed. Annual license
fees for existing facilities will be amended under these rules,
varying from a decrease of $25,139 per year to an increase of
$48,406 per year. The average increase in annual license fees
is $18,370. There are no direct fiscal implications anticipated
for small businesses.
TAKINGS IMPACT ASSESSMENT. The commission has pre-
pared a Takings Impact Assessment for these rules pursuant
to Texas Government Code Annotated, §2007.043. The follow-
ing is a summary of that Assessment. The specific purpose of
the rules is to incorporate rules previously adopted by reference
from the TDH following the transfer of jurisdiction over source
material recovery and processing and disposal of radioactive
substances to the commission. The proposed rules would also
maintain compatibility of commission rules with the NRC, which
is necessary to preserve the status of Texas as an Agreement
State. The rules will substantially advance this specific pur-
pose by setting standards for protection against radiation, by
adopting regulations for the disposal of radioactive materials,
by clearly outlining the regulated community’s responsibilities,
and by more clearly establishing compatibility with NRC require-
ments. Promulgation and enforcement of these rules could bur-
den private real property that is the subject of the rules.
However, the following exceptions to the application of Texas
Government Code Chapter 2007 listed in Texas Govern-
ment Code, §2007.003(b) apply to these rules: Sections
2007.003(b)(4)–an action that is reasonably taken to fulfill an
obligation mandated by federal law; and §2007.003(b)(13)–an
action that is taken in response to a real and substantial threat
to public health and safety, that is designed to significantly
advance the health and safety purpose, and that does not
impose a greater burden than is necessary to achieve the
health and safety purpose.
SUBMITTAL OF COMMENTS. Written comments may be
mailed to Bettie Bell, TNRCC Office of Policy and Regulatory
Development, MC 205, P.O. Box 13087, Austin, Texas 78711-
3087, or faxed to (512) 239-4808. All comments should
reference Rule Log Number 95031-336-WS. Comments must
be received by 5:00 p.m., 30 days from the date of publication
of this proposal. For further information, please contact Devane
Clarke at (512) 239-5604 or Kathy Vail at (512) 239-6637.
STATUTORY AUTHORITY. These amendments are proposed
under the Texas Radiation Control Act (TRCA), Texas Health
and Safety Code, §§401.011, 401.051, and 401.412, and Texas
Water Code, §5.103, which give the commission the authority to
adopt rules necessary to carry out its responsibilities to regulate
the disposal of radioactive substances and the recovery and
processing of source material.
These amendments implement Texas Health and Safety Code,
Chapter 401.
§39.1. Applicability.
This chapter applies to:
(1) - (4) (No change.)
(5) hearings under Chapter 80 of this title (relating to
Contested Case Hearings) concerning applications for air quality
permits under Chapter 116 of this title (relating to Control of Air
Pollution by Permits for New Construction or Modification); [and]
(6) hearings on contested enforcement cases under Chap-
ter 80 of this title; and [.]
(7) applications for radioactive material licenses un-
der Chapter 336 of this title (relating to Radioactive Substance
Rules).
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§39.5. General Provisions.
(a) - (b) (No change.)
(c) When this chapter requires notice by mail, notice by hand
delivery may be substituted. Mailing is complete upon deposit of the
document, enclosed in a prepaid, properly addressed wrapper, in a
post office or official depository under the care and custody of the
United States Postal Service. If hand delivery is by courier-receipted
delivery, the delivery is complete upon the courier taking possession.
This subsection does not apply to applications for radioactive
material licenses under Chapter 336 of this title (relating to
Radioactive Substance Rules).
(d) - (e) (No change.)
(f) When this chapter requires an applicant to publish notice,
the applicant must file an affidavit with the chief clerk certifying
facts that constitute compliance with the requirement. The deadline
to file the affividavit is the day of the public meeting for notice
of public meeting, two days before a public hearing for notice of
a public hearing, and 30 days after the last publication for other
published notices. For notice of a public meeting, the applicant must
also submit the affidavit to the executive director no later than the
day of the public meeting. Filing an affidavit certifying facts that
constitute compliance with notice requirements creates a rebuttable
presumption of compliance with the requirement to publish notice.
This subsection does not apply to applications for radioactive
material licenses under Chapter 336 of this title.
(g) When this chapter requires notice to be published accord-
ing to this subsection, the applicant shall publish notice in a newspa-
per of the largest general circulation that is published in the county
in which the facility is located or proposed to be located. If a news-
paper is not published in the county, the notice must be published
in a newspaper of general circulation in the county in which the fa-
cility is located or proposed to be located. If a newspaper is not
published in the county, and the application concerns an application
for a new or amended municipal solid waste permit, and publication
of notice of intent, notice of draft permit, or notice of hearing, then
the applicant shall publish notice in a newspaper of the largest gen-
eral circulation that is published in the county in which the facility is
located or proposed to be located and in a newspaper of circulation
in the immediate vicinity in which the facility is located or proposed
to be located, and such notice may be satisfied by one publication if
the publishing newspaper meets both circulation requirements.This
subsection does not apply to applications for radioactive material
licenses under Chapter 336 of this title.
(h) When this chapter requires notice be broadcast according
to this subsection, the applicant shall broadcast notice of the
application on one or more local radio stations that broadcast to an
area that includes all of the county in which the facility is located.
The executive director may require that the broadcasts be made to
an area that also includes contiguous counties.This subsection does
not apply to applications for radioactive material licenses under
Chapter 336 of this title.
§39.11. Text of Public Notice.
When notice by publication or by mail is required by this chapter,
the text of the notice must include:
(1) - (10) (No change.)
(11) a statement of whether the executive director has
prepared a draft permit; [and]
(12) if applicable, a statement that the application or
requested action is subject to the Coastal Management Program and
must be consistent with the Coastal Management Program goals and
policies ; and[.]
(13) for radioactive material licenses under Chapter
336 of this title (relating to Radioactive Substance Rules), if
applicable, a statement that a written environmental analysis on
the application has been prepared by the executive director, is
available to the public for review, and that written comments
may be submitted.
§39.13. Mailed Notice.
(a) When this chapter requires mailed notice under this section,
the chief clerk shall mail notice to:
(1) the landowners named on the application map or
supplemental map, or the sheet attached to the application map or
supplemental map;
(2) the mayor and health authorities of the city or town
in which the facility is or will be located or in which waste is or will
be disposed of;
(3) the county judge and health authorities of the county
in which the facility is or will be located or in which waste is or will
be disposed of;
(4) the Texas Department of Health;
(5) the Texas Parks and Wildlife Department;
(6) the Texas Railroad Commission;
(7) if applicable, state and federal agencies for which
notice is required in 40 Code of Federal Regulations, §124.10(c);
(8) if applicable, persons on a mailing list developed
and maintained in accordance with 40 Code of Federal Regulations,
§124.10(c)(1)(ix);
(9) the applicant;
(10) if the application concerns an injection well, the
Water Well Drillers Advisory Council;
(11) persons on a relevant mailing list kept under §39.7
of this title (relating to Mailing Lists);
(12) any other person the executive director or chief clerk
may elect to include;
(13) if applicable, the secretary of the Coastal Coordina-
tion Council; and
(14) persons who filed public comment or hearing re-
quests on or before the deadline for filing public comment or hearing
requests.
(b) This section does not apply to applications for radioac-
tive material licenses under Chapter 336 of this title (relating to
Radioactive Substance Rules).
§39.17. Notice of Minor Amendment.
(a) (No change.)
(b) Subsection (a) of this section does not apply to:
(1) applications seeking a minor amendment of a waste-
water discharge permit. For such applications, the notice require-
ments are in §39.151(c) of this title (relating to Application for Waste-
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water Discharge Permit, including Application for the Disposal of
Sewage Sludge or Water Treatment Sludge).
(2) applications for a minor amendment to radioactive
material licenses. For such applications, the notice requirements
are specified in Subchapter F of this chapter (relating to Public
Notice of Radioactive Material License Applications).
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Subchapter F. Public Notice of Radioactive Ma-
terial License Applications
30 TAC §§39.301, 39.303, 39.305, 39.307, 39.309, 39.311
These new sections are proposed under the Texas Radiation
Control Act (TRCA), Texas Health and Safety Code §§401.011,
401.051, and 401.412, and Texas Water Code, §5.103, which
give the commission the authority to adopt rules necessary
to carry out its responsibilities to regulate the disposal of
radioactive substances and the recovery and processing of
source material.
These new sections implement Texas Health and Safety Code
Chapter 401.
§39.301. Notice of Declaration of Administrative Completeness.
When an application under Chapter 336 of this title (relating to
Radioactive Substance Rules) has been declared administratively
complete, the chief clerk shall mail notice in accordance with the
requirements of this subchapter.
§39.303. Notice of License Applications Upon Completion of Tech-
nical Review.
(a) When the executive director has completed the technical
review of an application for a license, major amendment, or renewal
of a license issued under Chapter 336 of this title (relating to Radioac-
tive Substance Rules) or for minor amendments issued under Chapter
336, Subchapter H of this title (relating to Licensing Requirements
for Near-Surface Land Disposal of Radioactive Waste), notice shall
be mailed and published in accordance with the requirements of this
subchapter. The deadline to file public comment, protests, or hear-
ing requests is 30 days after publication.
(b) For an application for minor amendment to a license
issued under Chapter 336, Subchapter F of this title (relating
to Alternative Methods of Disposal of Radioactive Material) or
Subchapter G of this title (relating to Licensing Requirements for
Source Material (Uranium or Thorium) Recovery and Processing
Facilities), notice shall be mailed in accordance with the requirements
of this subchapter. The deadline to file public comment, protests, or
hearing requests is ten days after mailing.
§39.305. Mailed Notice for Radioactive Material Licenses.
When notice by mail is required under this subchapter, the chief clerk
shall mail notice to:
(1) the mayor and health authorities of the city in which
the facility is or will be located, or, for licenses issued under Chapter
336, Subchapter G of this title (relating to Licensing Requirements
for Source Material (Uranium or Thorium) Recovery and Processing
Facilities), the mayor and health authorities of each incorporated city
whose city limits are within five highway miles of the site of the
facility;
(2) the county judge and health authorities of the county
in which the facility is or will be located;
(3) any person who submitted a written request in advance
to be notified of any licensing action on this type of license;
(4) the applicant;
(5) for applications under Chapter 336, Subchapter F of
this title (relating to Licensing of Alternative Methods of Disposal)
or Subchapter H of this title (relating to Licensing Requirements for
Near-Surface Land Disposal of Radioactive Waste), each owner of
property adjacent to the proposed site; or, for licenses under Chapter
336, Subchapter G of this title, owners of property within 1,000 feet
of the perimeter of the proposed license area. For the purposes of
determining property ownership under this subsection, the applicant
shall provide the chief clerk the names of the relevant landowners
from the county tax rolls that are available no more than 30 days
before the date of newspaper publication of the notice;
(6) for applications under Chapter 336, Subchapter G of
this title, the chief executive of each political subdivision and special
district levying taxes upon all or any part of the site of the facility and
each member of the Texas Legislature in whose district the facility
is or will be located; and
(7) any other person the chief clerk or executive director
may elect to include.
§39.307. Published Notice.
(a) For applications under Chapter 336, Subchapter F of this
title (relating to Alternative Methods of Disposal of Radioactive Ma-
terial) or Subchapter G of this title (relating to Licensing Require-
ments for Source Material (Uranium or Thorium) Recovery and Pro-
cessing Facilities), when notice is required to be published under this
subchapter, the applicant shall publish notice at least once in a news-
paper of general circulation in the county in which the facility is or
will be located, or, if no newspaper is published in the county or
counties in which the facility is or will be located, in a newspaper
of general circulation in each county adjacent to the county in which
the facility is located. In addition, in the same edition that the notice
i published, the applicant shall publish an advertisement outside the
notice section of the newspaper that directs the reader to the notice
section for the details of the proposed licensing action.
(b) For applications for a new license, renewal license or
major amendment to a license issued under Chapter 336, Subchapter
H of this title (relating to Licensing Requirements for Near-Surface
Land Disposal of Radioactive Waste), when notice is required to be
published under this subchapter, the applicant shall publish notice in
a newspaper published in the county or counties in which the facility
is or will be located. If no newspaper is published in the county or
counties in which the facility is or will be located, a written copy of
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the notice shall be posted at the courthouse door and five other public
places in the immediate locality to be affected. The notice shall be
posted for at least 31 days.
(c) In addition to published notice requirements in subsection
(b) of this section, for an amendment of a license under Chapter 336,
Subchapter H of this title, the chief clerk shall publish notice once in
the Texas Register.
§39.309. Notice of Contested Case Hearing on Application.
(a) The requirements of this section apply when an applica-
tion is referred to the State Office of Administrative Hearings (SOAH)
for a contested case hearing under Chapter 80 of this title (relating
to Contested Case Hearings).
(b) For applications under Chapter 336, Subchapter F of this
title (relating to Licensing of Alternative Methods of Disposal) or
Subchapter G of this title (relating to Licensing Requirements for
Source Material (Uranium or Thorium) Recovery and Processing
Facilities), notice shall be mailed no later than 30 days before
the hearing. For applications under Chapter 336, Subchapter H of
this title (relating to Licensing Requirements for Near-Surface Land
Disposal of Radioactive Waste), notice shall be mailed no later than
31 days before the hearing.
(c) For applications under Chapter 336, Subchapter G of this
title, if a hearing has been set at the time the notice of application is
provided, the notice of hearing may be combined with the notice of
application.
(d) A written environmental analysis, if required, shall be
made available to the public no later than 31 days before the date of
hearing.
§39.311. Proof and Certification of Notice.
(a) Notice shall be mailed by certified mail, return receipt
requested. Proof of mailing to the proper address on the return receipt
shall be accepted as conclusive evidence of the fact of the mailing.
(b) The applicant shall file proof of publication with the chief
clerk within 30 days after publication. Acceptance of an affidavit
executed by the publisher accompanied by a printed copy of the
notice as published creates a rebuttable presumption of compliance
with the requirement to publish notice.
(c) The applicant shall file proof of posting with the chief
clerk within 30 days of posting. Proof of posting may be made by
the return affidavit of the sheriff or constable, or, by the affidavit of
a credible person made on a copy of the posted notice showing the
fact of the posting.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Chapter 70. Enforcement
Subchapter D. Other Provisions
30 TAC §70.121
The commission proposes new §70.121, concerning Enforce-
ment. The primary purpose of the proposed new section is to
place those existing involuntary transfer requirements for per-
mits, licenses, and other authorizations, which are enforcement
in nature, with other enforcement requirements.
EXPLANATION OF PROPOSED RULE. Existing requirements
in 30 TAC §305.64 will be moved into this new section.
FISCAL NOTE. Stephen Minick, Strategic Planning and Appro-
priations Division, has determined that for the first five years the
section as proposed is in effect there will be no significant fiscal
implications for state government as a result of administration
and enforcement of the section. The effect on local govern-
ments subject to the provisions of the section as proposed will
be similar to those for any other permit holder or recipient.
PUBLIC BENEFIT. Mr. Minick has also determined that for
the first five years the section as proposed is in effect the
public benefit anticipated as a result of enforcement of and
compliance with the section will be increased accessibility to
and comprehension of agency enforcement regulations. There
are no economic costs anticipated for any person required to
comply with the section as proposed. The effects of the section
as proposed will generally benefit any permit holder or recipient,
including small businesses, involved in a transfer, although the
effect is not anticipated to represent a significant savings in
terms of the costs of transferring permits or other authorizations.
TAKINGS IMPACT ASSESSMENT. The commission has pre-
pared a Takings Impact Assessment for this rule pursuant to
Texas Government Code, §2007.043. The following is a sum-
mary of that assessment. The specific purpose of the rule is
to make it easier for the public to use agency rules. The rule
will substantially advance this specific purpose by cutting por-
tions of the existing involuntary transfer requirements from their
current location within the rules and placing them under a new
subchapter within the enforcement chapter (Chapter 70, Sub-
chapter D). Promulgation and enforcement of this rule will not
burden private real property which is the subject of the rule be-
cause there is no substantive change in existing requirements,
only a change in the organization of the rules.
PUBLIC HEARING. A public hearing on this proposal will
be held March 3, 1997, at 2:00 p.m. in Building F, Room
5108, at the Texas Natural Resource Conservation Commission
complex, located at 12100 North IH-35, Park Technology
Center, Austin. Individuals may present oral statements when
called upon in order of registration. Open discussion within
the audience will not occur during the hearing; however, an
agency staff member will be available to discuss the proposal
30 minutes prior to the hearing and will answer questions before
and after the hearing.
SUBMITTAL OF COMMENTS. Written comments may be
mailed to Lisa Martin, TNRCC Office of Policy and Regulatory
Development, MC 205, P.O. Box 13087, Austin, Texas 78711-
3087 or faxed to (512) 239-4808. All comments should
reference Rule Log Number 96147-032-AD. Comments must be
received by 5:00 p.m., March 3, 1997. For further information,
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please contact Catherine Collins, Policy Research Division,
(512) 239-0389.
Persons with disabilities who have special communication
or other accommodation needs who are planning to attend
the hearings should contact the agency at (512) 239-4900.
Requests should be made as far in advance as possible.
STATUTORY AUTHORITY. The new section is proposed un-
der Texas Water Code, §§5.103, 5.105, 13.041, 26.011,
27.019, 32.009, 33.007, and 34.006, and Texas Health and
Safety Code, §§341.002, 341.031, 361.011, 361.017, 361.024,
366.012, 382.017, 401.011, 401.051, and 401.412, which au-
thorize the commission to adopt any rules necessary to carry
out its powers and duties under the Water Code and other laws
of Texas and to establish and approve all general policy of the
commission.
The new section implements Texas Water Code, §§5.103,
5.105, 13.041, 26.011, 27.019, 32.009, 33.007, and 34.006,
and Texas Health and Safety Code, §§341.002, 341.031,
361.011, 361.017, 361.024, 366.012, 382.017, 401.011,
401.051, and 401.412.
§70.121. Involuntary Transfer of Permits.
This section applies to involuntary transfers of all permits other than
those covered under Chapter 32, Subchapters B and E of this title
(relating to Water Rights and Radioactive Material Licenses).
(1) The commission may transfer a permit involuntarily
after notice to the permit holder and an opportunity for hearing if:
(A) the permittee has failed or is failing to comply
with commission rules, orders, permits, or other authorizations;
(B) the permitted facilities have been or are about to
be abandoned;
(C) the permittee has been or is operating the permit-
ted facilities in a manner which creates an imminent and substantial
endangerment to the public health or the environment;
(D) foreclosure, insolvency, bankruptcy, or similar
proceedings have rendered the permittee unable to construct the
permitted facilities or adequately perform its responsibilities in
operating the facilities; or
(E) transfer of the permit would maintain the quality
of water in the state consistent with the public health and enjoyment,
the propagation and protection of terrestrial and aquatic life, the op-
eration of existing industries, and the economic development of the
state and/or would minimize the damage to the environment; and
(F) the transferee has demonstrated the willingness
and ability to comply with the permit and all other applicable
requirements.
(2) The commission may transfer permits to an interim
permittee pending an ultimate decision on a permit transfer if it
finds that the permittee is about to abandon or cease operation of
the facilities; or the permittee has abandoned or ceased operating the
facilities.
(3) The executive director, the Office of Public Interest
Counsel, and the permittee are parties to any hearing regarding
involuntary transfers under paragraph (1) of this section.
(4) The commission may initiate proceedings in accor-
dance with Texas Water Code, Chapter 13 for the appointment of a
receiver consistent with commission rules.
(5) The commission may approve a transfer by order at a
commission meeting.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
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Chapter 101. General Rules
30 TAC §§101.1, 101.6, 101.7, 101.11
The commission proposes amendments to §101.1, concerning
Definitions and §101.11, concerning Exemptions from Rules
and Regulations and new §101.6, concerning Upset Report-
ing and Recordkeeping Requirements and §101.7, concerning
Maintenance, Start-up and Shutdown Reporting, Recordkeep-
ing, and Operational Requirements. In concurrent rulemaking,
the commission is proposing the repeal of §101.6, concerning
Notification Requirement for Major Upset and §101.7, concern-
ing Notification Requirements for Maintenance and revisions to
the State Implementation Plan (SIP) regarding these proposals.
EXPLANATION OF PROPOSED RULES. The proposal is in-
tended to clarify when and how unauthorized air emissions
during upsets, maintenance, start-ups, and shutdowns must
be recorded and reported, considering reporting requirements
found in other state and federal regulations, enhancement of
compliance, and utilization of agency resources. Specifically,
the revisions are intended to use the same reporting tools as
the commission’s spill prevention and control rules found in
30 TAC Chapter 327 which coordinate the reporting require-
ments found in the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980 (CERCLA) (42 United
States Code Annotated (USCA), §§9601-9675) and the Emer-
gency Planning and Community Right-To-Know Act of 1986
(EPCRA) (42 USCA, §§11001-11050), and the related regu-
lations implementing these Acts. The reporting requirements
under CERCLA, EPCRA, and the spill rules are based on re-
portable quantities (RQs). CERCLA, EPCRA, and the spill rules
all require the reporting of any release which equals or exceeds
an RQ. The proposed rule would facilitate consistent reporting
for state and federal programs.
The proposed revisions incorporate the concept of using RQs
as the mechanism that defines what should be reported imme-
diately. The proposed definition of RQ also establishes quanti-
ties for several air contaminants significant to Texas industries,
and defines a default RQ of 100 pounds for air contaminants not
listed in the federal rules or this definition, which is similar to the
CERCLA default RQ of 100 pounds for unlisted hazardous sub-
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stances. The concept of opacity is included in the definition of
RQ, and opacity reporting and recordkeeping are adjusted due
to the difficulty in estimating the emission quantity. The RQs are
not intended to represent a judgment as to the specific degree
of hazard associated with certain releases, but rather function
as a mechanism by which the regulated community will know
when to notify the commission of an unauthorized emission.
The recordkeeping requirements replace the need for reporting
of all events, allowing the agency to focus on the more signif-
icant events in the short term while enhancing the information
more appropriately handled in the long term.
In addition to comments on the specific language and impacts
of the proposed rules, the commission solicits suggestions on
alternative language or approaches on how unauthorized air
emissions during upsets, maintenance, start-ups, and shut-
downs should be recorded, reported, limited, or exempted. The
commission specifically wants comments on how to eliminate
any duplicate or unnecessary reporting or information. The
commission also specifically would like comments on how con-
tinuous emission monitors (CEMs) provide the same or similar
information and how the requirements of the proposed rules
should be modified or made inapplicable to avoid unnecessary
duplication.
If adopted, these revisions will be submitted to the United States
Environmental Protection Agency (EPA) as a revision to the
SIP. The commission also solicits comments on delaying the
effect of these rules until EPA approval.
The proposed amendments to §101.1 would delete the defi-
nition of "major upset" and add definitions for "non-reportable
upset," "reportable quantity," "reportable upset," "upset," and
"unauthorized emission." The definition of unauthorized emis-
sions specifically includes compounds and elements the agency
does not want to consider in records and reports. The defi-
nitions would establish the distinction between reportable and
non-reportable upsets through the use of numerical values for
reportable quantities. The air contaminants listed within the
reportable quantity definition are not listed in CERCLA and
EPCRA, but are air contaminants significant to Texas industries.
Additional compounds may be added through rulemaking. The
agency considered use of additional generic categories such
as particulate matter, volatile organic compounds, alkanes, and
alkenes. These categories were not proposed to ensure the
agency would receive appropriate information on the chemical
characteristics of the release. Particulate matter, volatile or-
ganic compounds, and alkene groups can include significantly
hazardous constituents listed in CERCLA, EPCRA, and agency
permits. Alkanes were not added as a group because the most
common gaseous alkanes are individually listed at the maxi-
mum RQ that the commission considered appropriate.
The proposed new §101.6 would establish the reporting and
recordkeeping requirements for upsets, including establishment
of a time frame for making certain decisions related to reporting
and recordkeeping. Any requirement for additional information
would be at the discretion of the executive director. The
owners or operators will continue to be required to provide
timely notification of reportable upsets, but the language "as
soon as practicable" is intended to provide the flexibility to
make a cursory determination of whether the upset has or
will exceed a reportable quantity, and allow sufficient time to
gather enough information to make a reasonably informative
report. Where obvious health and human safety impacts
are occurring or have occurred, more immediate reporting is
expected. The outside limit for reporting is 24 hours from
discovery of the upset. The concept of a compound descriptive
air contaminant is introduced to clarify that compound specific
information is not required when it cannot be determined, but
to ensure that the owner or operator provides as much insight
as possible regarding the nature of the material released.
The proposal also clarifies that an estimate of the quantity is
acceptable, rather than an exact quantity. For upsets involving
opacity exceedences only, the owner/operator would not have
to estimate the excess weight of air contaminants. The location,
magnitude, and the chemical characteristics of the release are
the important factors that will aid the agency in its short term
response. The amendments require that a record of any upset
be created within two weeks of the occurrence and that the
record be retained for two years.
An unauthorized air release of regular unleaded gasoline pro-
vides a good example of the commission’s expectations of the
new reporting requirements. Obviously, it would be impractical
to provide an exact speciation of all the compounds in a gasoline
release, and the major constituents of gasoline, branched-chain
paraffins, cycloparaffins, and aromatics are well known. Reg-
ular unleaded gasoline is relatively descriptive as compared to
a description like volatile organic compounds. If the release is
from evaporation of a spill from an overfilled gasoline tank, or
is a mist coming off the top of a distillation column, the com-
pound description should include that type of information. The
reportable quantity for regular unleaded gasoline would nor-
mally be the 100-pound default RQ. Knowledge of the basic
makeup of the gasoline at the facility should be used to en-
sure that the known CERCLA and EPCRA constituents of the
gasoline are not controlling the reportable quantity or forcing
the owner/operator to use the RQ of the most hazardous con-
stituent as the mixture default RQ. For example, benzene is a
known hazardous constituent of gasoline and has a listed RQ
of ten pounds. Owners or operators who know the benzene in
their gasoline is never greater than about 5.0% by weight (or
five pounds benzene per 100 pounds gasoline) would know the
benzene RQ is not the controlling RQ. This same analysis is
generally true of the other CERCLA and EPCRA constituents
of gasoline. Additives with an RQ of one pound would have to
be greater than 1.0% by weight to be the controlling RQ in a
gasoline, or any mixture. It would be important for an owner or
operator to be aware of and report unusually high concentra-
tions of hazardous additives, such as lead compounds, which
would effect the toxic nature of the mixture.
The proposed new §101.7 establishes the reporting, record-
keeping, and operational requirements for maintenance, start-
ups, and shutdowns. The new section utilizes the concept of
reportable quantities for the purpose of limiting the number of
required reports. The section retains the specific authority of the
executive director to establish the amount, time, and duration
of emissions allowed during the maintenance, start-up, or shut-
down, which is currently codified in §101.11(b). The executive
director also retains the specific authority to require a detailed
plan on how these emissions can be limited. The proposed
new section would require that maintenance, start-up, and shut-
down events which were not expected to equal or exceed an
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RQ but which resulted in reportable emissions, be considered
upsets. As such, they would be subject to the requirements for
upset reporting and recordkeeping, and the additional standard
of "unavoidability" to be eligible for an upset exemption under
§101.11.
The language prohibiting the creation of nuisances during up-
sets, maintenance, start-ups, and shutdowns in existing sec-
tions §101.6 and §101.7 would not be carried into the proposed
new sections. This prohibition is retained in §101.11(f).
The proposed amendments to §101.11 establish conditions for
an exemption of unauthorized emissions from limits in permits,
rules, and orders of the commission during upsets, mainte-
nance, start-ups, and shutdowns. The amendments to §101.11
would eliminate the requirement for the executive director to
take definitive action to exempt unauthorized emissions during
upsets. This action cannot be practically provided in all cases.
Eliminating the requirement will provide the regulated commu-
nity with more certainty of the availability of exemptions. The
amendments would retain separate exemptions for upsets and
for maintenance, start-up, and shutdown.
The proposed exemption for upsets would establish the require-
ment that the owner or operator must comply with §101.6 for
an upset to be exempt. This retains the concept in the current
rule that upsets must be correctly reported, which provides an
appropriate incentive for the regulated community to commu-
nicate reportable upsets to the agency. The proposal retains
the commission’s practice that requires upsets to be reason-
ably unavoidable in order to be exempt. In general, the agency
considers such factors as the use of good engineering practice,
the presence of negligence, or the repetition of similar upsets
in evaluating the unavoidability of an upset. The amendments
modify language in the current rule that has been interpreted to
require a shutdown even in circumstances where a shutdown
would result in higher emissions than continuing to operate in
an upset condition. The proposal retains the requirement that
an owner or operator must take appropriate corrective action,
which could include shutdown. Specifically, the commission
intends that appropriate action should include minimization of
emissions in concert with correction of the upset.
The proposed exemption for maintenance, start-up, and shut-
down would establish the requirement that the owner or op-
erator must comply with §101.7 to receive the exemption for
unauthorized emissions during those activities. This retains the
concept in the current rule that maintenance, start-ups, and
shutdowns must be correctly reported, which provides an ap-
propriate incentive for the regulated community to communicate
these activities to the agency. The amended exemption would
further establish the requirement for emissions to be minimized
to the extent practicable. The executive director’s specific au-
thority to establish the amount, time, and duration of emissions
allowed would be moved to §101.7. It is not common practice
for the executive director to set limits where maintenance, start-
up, and shutdown are expected to cause unauthorized emis-
sions, so the exemption criteria of minimizing emissions to the
extent practicable is important in ensuring that the owner or op-
erator takes reasonable precautions in their internal plans for
these activities.
FISCAL NOTE. Steve Minick, Strategic Planning and Appropri-
ations Division, has determined that for the first five years the
sections as proposed are in effect, there will be no fiscal impli-
cations for state or local government as a result of enforcement
and administration of the sections.
PUBLIC BENEFIT. Mr. Minick has also determined that for
the first five years the sections as proposed are in effect, the
public benefit anticipated as a result of the sections will be the
ability of the commission to concentrate short term resources
on the larger releases of air pollutants and more effectively
evaluate unauthorized releases in the long term. There are
no additional regulatory burdens on small businesses. There is
no anticipated economic cost for persons who are required to
comply with the sections as proposed.
TAKINGS IMPACT ASSESSMENT. The commission has pre-
pared a Takings Impact Assessment for the sections under
Texas Government Code, §2007.043. The following is a sum-
mary of that assessment. The specific purpose of these sec-
tions is to clarify when and how unauthorized emissions must
be reported and recorded and when those unauthorized emis-
sions can be exempt from limits established in permits, rules,
and orders of the commission. Promulgation and enforcement
of the sections will not affect private real property.
PUBLIC HEARING. A public hearing on the proposal will be
held March 6, 1997, at 2:00 p.m. in Room 2210 of TNRCC
Building F, located at 12100 Park 35 Circle, Austin. The
hearing is structured for the receipt of oral or written comments
by interested persons regarding this proposal and request for
alternatives. Individuals may present oral statements when
called upon in order of registration. Open discussion within
the audience will not occur during the hearing; however, a
TNRCC staff member will be available to discuss the proposal
30 minutes prior to the hearing and will answer questions before
and after the hearing.
SUBMITTAL OF COMMENTS. Written comments regarding
this proposal and request for alternatives may be mailed to
Lisa Martin, Office of Policy and Regulatory Development, MC
205, P.O. Box 13087, Austin, Texas 78711-3087 or faxed to
(512) 239-4808. All comments should reference Rule Log
Number 96154-101-AI. Comments must be received by 5:00
p.m., March 13, 1997. For further information, please contact
Jeff Greif, Office of Compliance and Enforcement, (512) 239-
1534, or Beecher Cameron, Office of Policy and Regulatory
Development, (512) 239-1495.
STATUTORY AUTHORITY. The amendments and new sec-
tions are proposed under the Texas Health and Safety Code,
the Texas Clean Air Act (TCAA), §382.017, which provides the
TNRCC with the authority to adopt rules consistent with the pol-
icy and purposes of the TCAA.
The proposed amendments and new sections implement Health
and Safety Code, §382.017.
§101.1. Definitions.
Unless specifically defined in the Texas Clean Air Act (TCAA) or in
the rules of thecommission [Texas Natural Resource Conservation
Commission (Commission)], the terms used by thecommission
[Commission] have the meanings commonly ascribed to them in the
field of air pollution control. In addition to the terms which are
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defined by the TCAA, the following terms, when used in this chapter,
shall have the following meanings, unless the context clearly indicates
otherwise.
[Major upset-An unscheduled occurrence or excursion of a process
or operation that results in an emission of air contaminants that
contravenes the Texas Clean Air Act and is beyond immediate
control, or a release that is initiated to protect life in the immediate
or adjacent areas.]
Non-reportable upset -Any upset that is not a reportable upset
as defined in this section.
Reportable quantity (RQ)—Is as follows:
(A) for substances, either:
(i) the lowest of the quantities:
(I) listed in 40 Code of Federal Regulations
(CFR), §302, Table 302.4, the column "final RQ";
(II) listed in 40 CFR, §355, Appendix A, the
column "Reportable Quantity"; or
(III) listed as follows:
(-a-) butane-5,000 pounds;
(-b-) butenes (except 1,3-butadiene)-5,000
pounds;
(-c-) ethylene-5,000 pounds;




(-h-) propylene-5,000 pounds; or
(ii) if not listed in clause (i) of this subparagraph,
100 pounds;
(B) for mixtures:
(i) where the relative amount of constituents is
known, any amount of a constituent which equals or exceeds the
amount specified in subparagraph (A) of this definition;
(ii) where the relative amount of constituents is
not known, an amount of mixture which equals or exceeds the
amount of any single constituent specified in subparagraph (A)
of this definition;
(C) for opacity, an opacity which is 15% above the
applicable limit, averaged over a six-minute period.
Reportable upset -Any upset which, in any 24-hour period, results
in an unauthorized emission of air contaminants equal to or in
excess of the reportable quantity as defined in this section.
Upset -An unscheduled occurrence or excursion of a process
or operation that results in an unauthorized emission of air
contaminants.
Unauthorized emission -An emission of any air contaminant
except carbon dioxide, water, nitrogen, methane, ethane, noble
gases, hydrogen, and oxygen which exceeds any limit in a permit,
rule or order of the commission.
§101.6. Upset Reporting and Recordkeeping Requirements.
(a) The following requirements for reportable upsets shall
apply.
(1) As soon as practicable, but not later than 24 hours
after the discovery of an upset, the owner or operator shall:
(A) determine if the upset is a reportable upset; and
(B) notify the commission’s regional office for the
region in which the facility is located and all appropriate local air
pollution control agencies if the upset is reportable.
(2) The notification for reportable upsets shall identify:
(A) the processes and equipment involved;
(B) the date and time of the upset;
(C) the duration or expected duration of the upset;
(D) the compound descriptive type of air contami-
nant(s) released or expected to be released during the upset; and
(E) the estimated quantities of the air contaminant(s)
released or expected to be released during the upset, except in the
case of upsets determined on opacity only, where the volumetric flow
rate and opacity shall be estimated.
(3) The owner or operator of a facility must report
additional or more detailed information on the upset when requested
by the executive director.
(b) The owner or operator of a facility shall create records
of reportable and non-reportable upsets as soon as practicable but no
later than two weeks after an upset. The records shall be maintained
on site for a minimum of two years and be made readily available
upon request to commission staff or personnel of any local air
pollution program having jurisdiction. If a site is not normally staffed,
then records of upsets may be maintained at the staffed location within
Texas that is responsible for day-to-day operations of the site. Such
records shall identify:
(1) the cause of the upset;
(2) the processes and equipment involved;
(3) the date and time of the upset;
(4) the duration of the upset;
(5) the compound descriptive type of the air contami-
nant(s) released during the upset;
(6) the estimated quantities of the air contaminant(s)
released during the upset, except in the case of upsets determined
on opacity only, where the volumetric flow rate and opacity shall be
estimated; and
(7) the corrective actions taken to eliminate the upset and/
or minimize the emissions.
(c) The owner or operator of any facility subject to the
provisions of this section shall perform, upon request by the executive
director, a technical evaluation of the upset event. The evaluation
shall include at least an analysis of the probable causes of the upset
and any necessary actions to prevent or minimize recurrence. The
evaluation shall be submitted in writing to the executive director
within 60 days from the date of request. The 60-day period may be
extended by the executive director.
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§101.7. Maintenance, Start-up and Shutdown Reporting, Record-
keeping, and Operational Requirements.
(a) All pollution emission capture equipment and abatement
equipment shall be maintained in good working order and operated
properly during normal facility operations. Emission capture and
abatement equipment shall be considered in good working order and
operated properly when operated in a manner such that the facility
is capable of operating within limitations established by permit, rule,
or order of the commission.
(b) The owner or operator shall notify the commission’s
regional office for the region in which the facility is located and all
appropriate local air pollution control agencies at least ten days prior
to any maintenance, start-up, or shutdown which is expected to cause
an unauthorized emission which equals or exceeds the reportable
quantity in any 24-hour period. If notice cannot be given ten days
prior to any start-up, shutdown, or maintenance which is expected to
cause an unauthorized emission that will equal or exceed a reportable
quantity in any 24-hour period, notification shall be given as soon as
practicable prior to the maintenance, start-up, or shutdown. Any
maintenance, start-up, or shutdown which results in an unexpected
unauthorized emission that equals or exceeds the reportable quantity
shall be considered a reportable upset and subject to §101.6 of this
title (relating to Upset Reporting and Recordkeeping Requirements).
The notification shall include:
(1) the expected date and time of the maintenance, start-
up, or shutdown;
(2) the processes and equipment involved;
(3) the expected duration of the maintenance, start-up, or
shutdown;
(4) the compound descriptive type of the air contami-
nant(s) expected to be released during the maintenance, start-up, or
shutdown; and
(5) the estimated quantities of the air contaminant(s)
expected to be released during the maintenance, start-up, or shutdown,
except in the case of unauthorized emissions based on opacity only,
where the volumetric flow rate and opacity shall be estimated.
(c) The owner or operator of a facility shall create records
of all maintenance, start-ups, and shutdowns with unauthorized
emissions as soon as practicable but no later than two weeks after the
maintenance, start-up, or shutdown. The records shall be maintained
on-site for a minimum of two years and be made readily available
upon request to commission staff or personnel of any local air
pollution program having jurisdiction. If a site is not normally staffed,
then records of upsets may be maintained at the staffed location within
Texas that is responsible for day to day operations of the site. Such
records shall identify:
(1) the type of activity and the reason for the maintenance,
start-up, or shutdown;
(2) the processes and equipment involved;
(3) the date and time of the maintenance, start-up, or
shutdown;
(4) the duration of the maintenance, start-up, or shutdown;
(5) the compound descriptive type of the air contami-
nant(s) released during the maintenance, start-up, or shutdown;
(6) the estimated quantities of the air contaminant(s)
released during the maintenance, start-up, or shutdown, except in
the case of unauthorized emissions based on opacity only, where the
volumetric flow rate and opacity shall be estimated; and
(7) the actions taken to minimize the emissions from the
maintenance, start-up, or shutdown.
(d) The executive director may specify the amount, time, and
duration of emissions that will be allowed during the maintenance,
start-up, or shutdown. The owner or operator of any source subject
to the provisions of this section shall submit a technical plan for any
start-up, shutdown, or maintenance when requested by the executive
director. The plan shall contain a detailed explanation of the means
by which emissions will be minimized during the maintenance, start-
up, or shutdown. For those emissions which must be released into the
atmosphere, the plan shall include the reasons such emissions cannot
be reduced further.
§101.11. Exemptions from Rules and Regulations.
(a) Upset emissions are exempt from compliance with
emissions limits established in permits, rules, and orders of the
commission if:
(1) the owner or operator properly complies with the
requirements of §101.6 of this title (relating to Upset Reporting
and Recordkeeping Requirements);
(2) the upset was not reasonably avoidable; and
(3) appropriate corrective actions were taken as soon
as practicable after initiation of the upset.
[(a) Emissions occurring during major upsets may not be
required to meet the allowable emission levels set by the rules and
regulations upon proper notification as set forth in §101.6 of this
title (relating to Notification Requirements for Major Upset), if a
determination is made by the executive director after consultation
with appropriate local agencies and with appropriate officials of
the subject source that the upset conditions were unavoidable and
that a shutdown or other corrective actions were taken as soon as
practicable.]
(b) Emissions from any maintenance, start-up, or shut-
down are exempt from compliance with emission limits estab-
lished in permits, rules, and orders of the commission if the owner
or operator complies with the requirements of §101.7 of this ti-
tle (relating to Maintenance, Start-up and Shutdown Reporting,
Recordkeeping, and Operational Requirements), and the emis-
sions are minimized to the extent practicable.
[(b) Emissions occurring during start-up or shutdown of
processes or during periods of maintenance may not be required to
meet the allowable emission levels set by the rules and regulations if
so determined by the executive director upon proper notification as
set forth in §101.7 of this title (relating to Notification Requirements
for Maintenance). The executive director may specify the amount,
time, and duration of emissions that will be allowed during start-up
and shutdown and during periods of maintenance].
(c)-(f) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on January 8, 1997.




Texas Natural Resource Conservation Commission
Proposed date of adoption: April 30, 1997
For further information, please call: (512) 239–1966
♦ ♦ ♦
30 TAC §101.6, §101.7
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Natural Resource Conservation Commission or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)
The commission proposes the repeal of §101.6, concerning No-
tification Requirement for Major Upset and §101.7, concerning
Notification Requirements for Maintenance.
EXPLANATION OF PROPOSED REPEALS. The purpose of
the repeals is to allow the adoption of new §101.6, concerning
Upset Reporting and Recordkeeping Requirements and §101.7,
concerning Maintenance, Start-up and Shutdown Reporting,
Recordkeeping, and Operational Requirements in concurrent
rulemaking.
FISCAL NOTE. Steve Minick, Strategic Planning and Appropri-
ations Division, has determined that for the first five years the
repeals as proposed are in effect, there will be no fiscal impli-
cations for state or local government as a result of enforcement
and administration of the repeals.
PUBLIC BENEFIT. Mr. Minick has also determined that for the
first five years the repeals as proposed are in effect, the public
benefit anticipated as a result of the repeals will be the ability of
the commission to concentrate attention on the larger releases
of air pollutants. There are no anticipated effects on small
businesses. There is no anticipated economic cost for persons
who are required to comply with the repeals as proposal.
TAKINGS IMPACT ASSESSMENT. The commission has pre-
pared a Takings Impact Assessment for this proposal under
Texas Government Code, §2007.043. The following is a sum-
mary of that assessment. The specific purpose of the repeals
is to clarify when and how unauthorized emissions must be re-
ported and to achieve consistency with other state and federal
law. Promulgation and enforcement of the repeals will not af-
fect private real property.
PUBLIC HEARING. A public hearing on the proposal will be held
March 6, 1997, at 2:00 p.m. in Room 2210 of TNRCC Building
F, located at 12118 North IH-35, Park 35 Technology Center,
Austin. The hearing is structured for the receipt of oral or written
comments by interested persons. Individuals may present oral
statements when called upon in order of registration. Open
discussion within the audience will not occur during the hearing;
however, an agency staff member will be available to discuss
the proposal 30 minutes prior to the hearing and will answer
questions before and after the hearing.
SUBMITTAL OF COMMENTS. Written comments may be
mailed to Lisa Martin, TNRCC, Office of Policy and Regulatory
Development, MC 205, P.O. Box 13087, Austin, Texas 78711-
3087 or faxed to (512) 239-4808. All comments should
reference Rule Log Number 96154-101-AI. Comments must be
received by 5:00 p.m., March 13, 1997. For further information,
please contact Jeff Greif, Engineering Services Section, (512)
239-1534, or Beecher Cameron, Office of Policy and Regulatory
Development, (512) 239-1495.
STATUTORY AUTHORITY. The repeals are proposed under
the Texas Health and Safety Code, the Texas Clean Air
Act (TCAA), §382.017, which provides the TNRCC with the
authority to adopt rules consistent with the policy and purposes
of the TCAA.
The proposed repeals implement Health and Safety Code,
§382.017.
§101.6. Notification Requirements for Major Upset.
§101.7. Notification Requirements for Maintenance.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Natural Resource Conservation Commission
Proposed date of adoption: April 30, 1997
For further information, please call: (512) 239–1966
♦ ♦ ♦
Chapter 116. Control of Air Pollution by Per-
mits for New Construction or Modification
Subchapter B. New Source Review Permits
Permit Application
30 TAC §116.110
The commission proposes an amendment to §116.110, con-
cerning Applicability. The primary purpose of the proposed
amendment is to consolidate requirements for transfers of per-
mits, licenses, and other authorizations into a new 30 TAC
Chapter 32. The amendment also will eliminate duplicative,
confusing, and overly bureaucratic language.
EXPLANATION OF PROPOSED RULE. The proposed amend-
ment will cut existing transfer requirements from §116.110(c)
and place them into the new Chapter 32.
FISCAL NOTE. Stephen Minick, Strategic Planning and Appro-
priations Division, has determined that for the first five years the
section as proposed is in effect there will be no significant fiscal
implications for state government as a result of administration
and enforcement of the section. The effect on local govern-
ments subject to the provisions of the section as proposed will
be similar to those for any other permit holder or recipient.
PUBLIC BENEFIT. Mr. Minick has also determined that for the
first five years the section as proposed is in effect the pub-
lic benefit anticipated as a result of enforcement of and com-
pliance with the section will be increased accessibility to and
comprehension of agency requirements for transfers of permits,
licenses, and other authorizations due to the consolidation and
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streamlining of existing transfer requirements. There are no
economic costs anticipated for any person required to comply
with the section as proposed. The effects of the section as
proposed will generally benefit any permit holder or recipient,
including small businesses, involved in a transfer, although the
effect is not anticipated to represent a significant savings in
terms of the costs of transferring permits or other authoriza-
tions.
TAKINGS IMPACT ASSESSMENT. The commission has pre-
pared a Takings Impact Assessment for this rule pursuant to
Texas Government Code, §2007.043. The following is a sum-
mary of that assessment. The specific purpose of the rule is
to make it easier for the public to use agency rules, specifically
the requirements for transfers of permits, licenses, and other
authorizations. The rule will substantially advance this specific
purpose by cutting the existing requirements from their current
location within the rules and placing them under a single chap-
ter (Chapter 32). Promulgation and enforcement of this rule
will not burden private real property which is the subject of the
rule because there is no substantive change in existing require-
ments, only a change in the organization of the rules.
PUBLIC HEARING. A public hearing on this proposal will
be held March 3, 1997, at 2:00 p.m. in Building F, Room
5108, at the Texas Natural Resource Conservation Commission
complex, located at 12100 North IH-35, Park Technology
Center, Austin. Individuals may present oral statements when
called upon in order of registration. Open discussion within
the audience will not occur during the hearing; however, an
agency staff member will be available to discuss the proposal
30 minutes prior to the hearing and will answer questions before
and after the hearing.
SUBMITTAL OF COMMENTS. Written comments may be
mailed to Lisa Martin, TNRCC Office of Policy and Regulatory
Development, MC 205, P.O. Box 13087, Austin, Texas 78711-
3087 or faxed to (512) 239-4808. All comments should
reference Rule Log Number 96147-032-AD. Comments must be
received by 5:00 p.m., March 3, 1997. For further information,
please contact Catherine Collins, Policy Research Division,
(512) 239-0389.
Persons with disabilities who have special communication or
other accommodation needs who are planning to attend the
hearing should contact the agency at (512) 239-4900. Requests
should be made as far in advance as possible.
STATUTORY AUTHORITY. The amendment is proposed un-
der Texas Water Code, §§5.103, 5.105, 13.041, 26.011,
27.019, 32.009, 33.007, and 34.006, and Texas Health and
Safety Code, §§341.002, 341.031, 361.011, 361.017, 361.024,
366.012, 382.017, 401.011, 401.051, and 401.412, which au-
thorize the commission to adopt any rules necessary to carry
out its powers and duties under the Water Code and other laws
of Texas and to establish and approve all general policy of the
commission.
The proposed amendment implements Texas Water Code,
§§5.103, 5.105, 13.041, 26.011, 27.019, 32.009, 33.007,
and 34.006, and Texas Health and Safety Code, §§341.002,
341.031, 361.011, 361.017, 361.024, 366.012, 382.017,
401.011, 401.051, and 401.412.
§116.110. Applicability.
(a)-(b) (No change.)
[(c) Change in ownership.
[(1) The new owner of a facility which previously has
received a permit or special permit from the TNRCC shall not be
required to apply for a new permit or special permit, and the change of
ownership shall not be subject to the public notification requirements
of this chapter, provided that within 30 days after the change of
ownership the new owner notifies the TNRCC of the change. The
notification shall include a certification of each of the following:
[(A) the ownership change has occurred and the new
owner agrees to be bound by all conditions of the permit or special
permit and all representations made in the application for permit or
special permit and any amendments to the permit;
[(B) there will be no change in the type of pollutants
emitted;
[(C) there will be no increase in the quantity of
pollutants emitted.
[(2) The new owner of the facility is required to comply
with all conditions of the permit or special permit and all represen-
tations made in the application for permit or special permit and any
amendments to the permit.]
(c) [(d)] Submittal under seal of registered professional
engineer. All applications for permit or permit amendment with an
estimated capital cost of the project above $2 million, and not subject
to any exemption contained in the Texas Engineering Practice Act
(TEPA), shall be submitted under seal of a registered professional
engineer. However, nothing in this subsection shall limit or affect
any requirement which may apply to the practice of engineering under
the TEPA or the actions of the Texas State Board of Registration
for Professional Engineers. For purposes of this subsection, the
estimated capital cost is defined in §116.141 of this title (relating
to Determination of Fees).
(d) [(e)] Responsibility for permit application. The owner
of the facility or the operator of the facility authorized to act for the
owner is responsible for complying with this section.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Texas Natural Resource Conservation Commission
Proposed date of adoption: April 2, 1997
For further information, please call: (512) 239-1966
♦ ♦ ♦
Chapter 291. Water Rates
Subchapter G. Certificates of Convenience and
Necessity
30 TAC §291.109
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(Editor’s Note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Natural Resource Conservation Commission or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)
The commission proposes the repeal of §291.109, concerning
Water Rates. The primary purpose of the proposed repeal is
to consolidate requirements for transfers of permits, licenses,
and other authorizations into a new 30 TAC Chapter 32. The
repeal also will eliminate duplicative, confusing, and overly
bureaucratic language.
EXPLANATION OF PROPOSED RULE. The proposed repeal
will correct references within the sections and cut existing
transfer requirements from §§291.109, 291.110(d), 291.112(a),
(b), (c)(4)-(6), and (d), and 291.115 and place them into the
new Chapter 32.
FISCAL NOTE. Stephen Minick, Strategic Planning and Appro-
priations Division, has determined that for the first five years the
repeal as proposed is in effect there will be no significant fiscal
implications for state government as a result of administration
and enforcement of the repeal. The effect on local governments
subject to the provisions of the repeal as proposed will be sim-
ilar to those for any other permit holder or recipient.
PUBLIC BENEFIT. Mr. Minick has also determined that for
the first five years the repeal as proposed is in effect the
public benefit anticipated as a result of enforcement of and
compliance with the repeal will be increased accessibility to and
comprehension of agency requirements for transfers of permits,
licenses, and other authorizations due to the consolidation and
streamlining of existing transfer requirements. There are no
economic costs anticipated for any person required to comply
with the repeal as proposed. The effects of the repeal as
proposed will generally benefit any permit holder or recipient,
including small businesses, involved in a transfer, although the
effect is not anticipated to represent a significant savings in
terms of the costs of transferring permits or other authorizations.
TAKINGS IMPACT ASSESSMENT. The commission has pre-
pared a Takings Impact Assessment for the rule pursuant to
Texas Government Code, §2007.043. The following is a sum-
mary of that assessment. The specific purpose of the rule is
to make it easier for the public to use agency rules, specifically
the requirements for transfers of permits, licenses, and other
authorizations. The rule will substantially advance this specific
purpose by cutting the existing requirements from their current
location within the rule and placing them under a single chapter
(Chapter 32). Promulgation and enforcement of the rule will not
burden private real property which is the subject of the rule be-
cause there is no substantive change in existing requirements,
only a change in the organization of the rules.
PUBLIC HEARING. A public hearing on this proposal will
be held March 3, 1997, at 2:00 p.m. in Building F, Room
5108, at the Texas Natural Resource Conservation Commission
complex, located at 12100 North IH-35, Park Technology
Center, Austin. Individuals may present oral statements when
called upon in order of registration. Open discussion within
the audience will not occur during the hearing; however, an
agency staff member will be available to discuss the proposal
30 minutes prior to the hearing and will answer questions before
and after the hearing.
SUBMITTAL OF COMMENTS. Written comments may be
mailed to Lisa Martin, TNRCC Office of Policy and Regulatory
Development, MC 205, P.O. Box 13087, Austin, Texas 78711-
3087 or faxed to (512) 239-4808. All comments should
reference Rule Log Number 96147-032-AD. Comments must be
received by 5:00 p.m., March 3, 1997. For further information,
please contact Catherine Collins, Policy Research Division,
(512) 239-0389.
Persons with disabilities who have special communication or
other accommodation needs who are planning to attend the
hearing should contact the agency at (512) 239-4900. Requests
should be made as far in advance as possible.
STATUTORY AUTHORITY. The repeal is proposed under
Texas Water Code, §§5.103, 5.105, 13.041, 26.011, 27.019,
32.009, 33.007, and 34.006, and Texas Health and Safety
Code, §§341.002, 341.031, 361.011, 361.017, 361.024,
366.012, 382.017, 401.011, 401.051, and 401.412, which
authorize the commission to adopt any rules necessary to
carry out its powers and duties under the Water Code and
other laws of Texas and to establish and approve all general
policy of the commission.
The proposed repeal implements Texas Water Code, §§5.103,
5.105, 13.041, 26.011, 27.019, 32.009, 33.007, and 34.006,
and Texas Health and Safety Code, §§341.002, 341.031,
361.011, 361.017, 361.024, 366.012, 382.017, 401.011,
401.051, and 401.412.
§291.109. Report of Sale, Merger, or Consolidation.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Texas Natural Resource Conservation Commission
Proposed date of adoption: April 2, 1997
For further information, please call: (512) 239-1966
♦ ♦ ♦
30 TAC §§291.110, 291.112, 291.115
The commission proposes amendments to §§291.110, 291.112,
and 291.115, concerning Water Rates. The primary purpose of
the proposed amendments is to consolidate requirements for
transfers of permits, licenses, and other authorizations into a
new 30 TAC Chapter 32. The amendments also will eliminate
duplicative, confusing, and overly bureaucratic language.
EXPLANATION OF PROPOSED RULES. The proposed
amendments will correct references within the sections and
cut existing transfer requirements from §§291.109, 291.110(d),
291.112(a), (b), (c)(4)-(6), and (d), and 291.115 and place
them into the new Chapter 32.
FISCAL NOTE. Stephen Minick, Strategic Planning and Appro-
priations Division, has determined that for the first five years
these sections as proposed are in effect there will be no sig-
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nificant fiscal implications for state government as a result of
administration and enforcement of the sections. The effect on
local governments subject to the provisions of the sections as
proposed will be similar to those for any other permit holder or
recipient.
PUBLIC BENEFIT. Mr. Minick has also determined that for the
first five years these sections as proposed are in effect the pub-
lic benefit anticipated as a result of enforcement of and com-
pliance with the sections will be increased accessibility to and
comprehension of agency requirements for transfers of permits,
licenses, and other authorizations due to the consolidation and
streamlining of existing transfer requirements. There are no
economic costs anticipated for any person required to comply
with these sections as proposed. The effects of these sections
as proposed will generally benefit any permit holder or recipi-
ent, including small businesses, involved in a transfer, although
the effect is not anticipated to represent a significant savings
in terms of the costs of transferring permits or other authoriza-
tions.
TAKINGS IMPACT ASSESSMENT. The commission has pre-
pared a Takings Impact Assessment for these rules pursuant to
Texas Government Code, §2007.043. The following is a sum-
mary of that assessment. The specific purpose of the rules
is to make it easier for the public to use agency rules, specif-
ically the requirements for transfers of permits, licenses, and
other authorizations. The rules will substantially advance this
specific purpose by cutting the existing requirements from their
current location within the rules and placing them under a single
chapter (Chapter 32). Promulgation and enforcement of these
rules will not burden private real property which is the subject
of the rules because there is no substantive change in existing
requirements, only a change in the organization of the rules.
PUBLIC HEARING. A public hearing on this proposal will
be held March 3, 1997, at 2:00 p.m. in Building F, Room
5108, at the Texas Natural Resource Conservation Commission
complex, located at 12100 North IH-35, Park Technology
Center, Austin. Individuals may present oral statements when
called upon in order of registration. Open discussion within
the audience will not occur during the hearing; however, an
agency staff member will be available to discuss the proposal
30 minutes prior to the hearing and will answer questions before
and after the hearing.
SUBMITTAL OF COMMENTS. Written comments may be
mailed to Lisa Martin, TNRCC Office of Policy and Regula-
tory Development, MC 205, P.O. Box 13087, Austin, Texas
78711-3087 or faxed to (512) 239-4808. All comments should
reference Rule Log Number 96147-032-AD. Comments must
be received by 5:00 p.m., March 3, 1997. For further informa-
tion, please contact Catherine Collins, Policy Research Division,
(512) 239-0389.
Persons with disabilities who have special communication or
other accommodation needs who are planning to attend the
hearing should contact the agency at (512) 239-4900. Requests
should be made as far in advance as possible.
STATUTORY AUTHORITY. The amendments are proposed
under Texas Water Code, §§5.103, 5.105, 13.041, 26.011,
27.019, 32.009, 33.007, and 34.006, and Texas Health and
Safety Code, §§341.002, 341.031, 361.011, 361.017, 361.024,
366.012, 382.017, 401.011, 401.051, and 401.412, which
authorize the commission to adopt any rules necessary to carry
out its powers and duties under the Water Code and other laws
of Texas and to establish and approve all general policy of the
commission.
The proposed amendments implement Texas Water Code,
§§5.103, 5.105, 13.041, 26.011, 27.019, 32.009, 33.007,
and 34.006, and Texas Health and Safety Code, §§341.002,
341.031, 361.011, 361.017, 361.024, 366.012, 382.017,
401.011, 401.051, and 401.412.
§291.110. Foreclosure and Bankruptcy.
(a)-(c) (No change.)
(d) The financial institution may operate the utility for an
interim period not to exceed 12 months before transferringaccording
to Chapter 32 of this title (relating to Transfers of Permits,
Licenses, and Other Authorizations) or otherwise obtaining a
certificate of convenience and necessity unless the executive director
in writing extends the time period. A financial institution that operates
a utility during an interim period under this subsection is subject to
each commission rule to which the utility was subject and in the same
manner.
§291.112. Transfer of Certificate of Convenience and Necessity.
[(a) Effective date of transfer. A certificate is issued in
person and, continues in force until further order of the commission,
and may be transferred only by the approval of the commission.
Any attempted transfer is not effective for any purpose until actually
approved by the commission.
[(b) Sell, assignment, or lease of certificate of convenience
and necessity. Except as provided by the Texas Water Code, §13.255
a utility or a water supply or sewer service corporation may not
sell, assign, or lease a certificate of public convenience and necessity
or any right obtained under a certificate unless the commission has
determined that the purchaser, assignee, or lessee is capable of
rendering adequate and continuous service to every consumer within
the certificated area, after considering the factors under the Texas
Water Code, §13.246(c). The sale, assignment, or lease shall be on
the conditions prescribed by the commission.]
[(c)] Notice of proposed sale, acquisition, lease, rental,
merger, or consolidation and transfer of a certificate of convenience
and necessity.
(1) Unless notice is waived by the executive director for
good cause shown, mailed notice shall be given to customers of
the water or sewer system to be sold, acquired, leased or rented
or merged or consolidated and other affected parties as determined
by the executive director on the form prescribed by the executive
director and shall include the following:
(A) the name and business address of the currently
certificated retail public utility and the retail public utility which will
acquire the facilities or certificate;
(B) a description of the service area of the retail public
utility being transferred;
(C) the anticipated effect of the acquisition or transfer
on the operation or the rates and services provided to customers being
transferred; and
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(D) a statement that persons who wish to comment
upon the action sought should contact the designated representative
of the executive director at the commission’s mailing address within
30 days of mailing or publication of notice, whichever occurs later.
(2) The commission may require the applicant to publish
notice once each week for two consecutive weeks in a newspaper
of general circulation in the area in which the retail public utility
being transferred is located and publication may be allowed in lieu
of individual notice as required in this subsection.
(3) The applicant shall mail the notice to cities and
neighboring retail public utilities providing the same utility service
within two miles of the requested service area, and any city with an
extraterritorial jurisdiction which overlaps the proposed service area.
[(4) If the executive director does not request a hearing,
the commission may approve the transfer by order at a regular
meeting of the commission.
[(5) If a hearing is requested, the application will be
processed in accordance with Chapter 263 of this title (relating to
Final Approval By Executive Director, Evaluation of Request for
Contested Case Hearing).
[(6) The commission may approve a sale, acquisition,
lease or rental, or merger or consolidation and/or transfer of a
certificate of convenience and necessity if it determines that the
transaction is in the public interest after considering:
[(A) if notice has been properly given;
[(B) if the retail public utility which will acquire the
facilities or certificate is capable of rendering adequate and continuous
service to every consumer within the certificated area, after consid-
ering the factors set forth in the Texas Water Code, §13.246(c). The
commission may refuse to approve a sale, acquisition, lease, rental,
merger, or consolidation and/or transfer where conditions of a judi-
cial decree, compliance agreement or other enforcement order have
not been substantially met;
[(C) the experience of the person purchasing or
acquiring the water or sewer system as a utility service provider;
[(D) the history of the person or an affiliated interest
of the person in complying with the requirements of the commission
or the Texas Department of Health or of properly managing or using
revenues as a utility service provider; or
[(E) the ability of the person purchasing or acquiring
the water or sewer system to provide the necessary capital invest-
ment to ensure the provision of continuous and adequate service to
the customers of the water or sewer system.
[(d) Reporting of customer deposits. Within 30 days after the
sale or transfer of any utility or operating units thereof, the seller shall
file with the commission, under oath, in addition to other information,
a list showing the names and addresses of all customers served by
such utility or unit who have to their credit a deposit, the date such
deposit was made, the amount thereof, and the unpaid interest thereon.
All such deposits shall be refunded to the customers or transferred to
the new owner, with all accrued interest.]
§291.115. Cessation of Operations by a Retail Public Utility.
(a)-(i) (No change.)
[(j) If a utility does abandon operation of its facilities without
commission authorization, the commission may appoint a temporary
manager to take over operations of the facilities to ensure continuous
and adequate service.]
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Texas Natural Resource Conservation Commission
Proposed date of adoption: April 2, 1997
For further information, please call: (512) 239-1966
♦ ♦ ♦
Chapter 293. Water Districts
Creation of Water Districts
30 TAC §293.13
The commission proposes an amendment to §293.13, concern-
ing Special Considerations for Water District Creation. The pri-
mary purpose of the proposed amendment is to consolidate
requirements for transfers of permits, licenses, and other au-
thorizations into a new 30 TAC Chapter 32. The amendment
also will eliminate duplicative, confusing, and overly bureau-
cratic language.
EXPLANATION OF PROPOSED RULE. The proposed amend-
ment will cut existing transfer requirements from §293.13(b)(2)
and place them into the new Chapter 32.
FISCAL NOTE. Stephen Minick, Strategic Planning and Appro-
priations Division, has determined that for the first five years the
section as proposed is in effect there will be no significant fiscal
implications for state government as a result of administration
and enforcement of the section. The effect on local govern-
ments subject to the provisions of the section as proposed will
be similar to those for any other permit holder or recipient.
PUBLIC BENEFIT. Mr. Minick has also determined that for the
first five years the section as proposed is in effect the pub-
lic benefit anticipated as a result of enforcement of and com-
pliance with the section will be increased accessibility to and
comprehension of agency requirements for transfers of permits,
licenses, and other authorizations due to the consolidation and
streamlining of existing transfer requirements. There are no
economic costs anticipated for any person required to comply
with the section as proposed. The effects of the section as
proposed will generally benefit any permit holder or recipient,
including small businesses, involved in a transfer, although the
effect is not anticipated to represent a significant savings in
terms of the costs of transferring permits or other authoriza-
tions.
TAKINGS IMPACT ASSESSMENT. The commission has pre-
pared a Takings Impact Assessment for the rule pursuant to
Texas Government Code, §2007.043. The following is a sum-
mary of that assessment. The specific purpose of the rule is
to make it easier for the public to use agency rules, specifically
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the requirements for transfers of permits, licenses, and other
authorizations. The rule will substantially advance this specific
purpose by cutting the existing requirements from their current
location within the rules and placing them under a single chap-
ter (Chapter 32). Promulgation and enforcement of this rule
will not burden private real property which is the subject of the
rule because there is no substantive change in existing require-
ments, only a change in organization of the rules.
PUBLIC HEARING. A public hearing on this proposal will
be held March 3, 1997, at 2:00 p.m. in Building F, Room
5108 at the Texas Natural Resource Conservation Commission
complex, located at 12100 North IH-35, Park Technology
Center, Austin. Individuals may present oral statements when
called upon in order of registration. Open discussion within
the audience will not occur during the hearing; however, an
agency staff member will be available to discuss the proposal
30 minutes prior to the hearing and will answer questions before
and after the hearing.
SUBMITTAL OF COMMENTS. Written comments may be
mailed to Lisa Martin, TNRCC Office of Policy and Regulatory
Development, MC 205, P.O. Box 13087, Austin, Texas 78711-
3087 or faxed to (512) 239-4808. All comments should
reference Rule Log Number 96147-032-AD. Comments must be
received by 5:00 p.m., March 3, 1997. For further information,
please contact Catherine Collins, Policy Research Division,
(512) 239-0389.
Persons with disabilities who have special communication or
other accommodation needs who are planning to attend the
hearing should contact the agency at (512) 239-4900. Requests
should be made as far in advance as possible.
STATUTORY AUTHORITY. The amendment is proposed un-
der Texas Water Code, §§5.103, 5.105, 13.041, 26.011,
27.019, 32.009, 33.007, and 34.006, and Texas Health and
Safety Code, §§341.002, 341.031, 361.011, 361.017, 361.024,
366.012, 382.017, 401.011, 401.051, and 401.412, which au-
thorize the commission to adopt any rules necessary to carry
out its powers and duties under the Water Code and other laws
of Texas and to establish and approve all general policy of the
commission.
The proposed amendment implements Texas Water Code,
§§5.103, 5.105, 13.041, 26.011, 27.019, 32.009, 33.007,
and 34.006, and Texas Health and Safety Code, §§341.002,
341.031, 361.011, 361.017, 361.024, 366.012, 382.017,
401.011, 401.051, and 401.412.
§293.13. Special Considerations for Water District Creation.
(a) (No change.)
(b) The following considerations shall apply only with re-
spect to special utility districts.
(1) The legal description accompanying the resolution
requesting conversion of a water supply corporation, as defined in
[the] Texas Water Code, §65.001(10), to a special utility district shall
conform to the legal description of the service area of the water supply
corporation as such service area appears in the certificate of public
convenience and necessity issued by the commission or by the Public
Utility Commission of Texas to the water supply corporation except
that any area of the water supply corporation that overlaps another
entity’s certificate of convenience and necessity must be excluded
unless the other entity consents in writing to the inclusion of its
dually certified area in the district.
[(2) A water supply corporation shall not be converted to
a special utility district unless the water supply corporation is to be
dissolved after the conversion. A certified copy of the dissolution
order shall be filed with the executive director. The certificate of
convenience and necessity for the water supply corporation will
automatically be transferred to the district.]
(2) [(3)] Notice of the public creation hearing and transfer
of the certificate of convenience and necessity shall be provided as
follows:
(A) published in a newspaper with general circulation
in the county or counties in which the district is located once a week
for two consecutive weeks. The first publication shall be at least 30
days before the date of the hearing;
(B) sent to each city which has extraterritorial juris-
diction in the county or counties in which the proposed district is
located and which has formally requested notice of the creation of all
districts in the county or counties in which the city’s extraterritorial
jurisdiction is located;
(C) mailed to customers of the water supply corpora-
tion and other affected parties at least 60 days prior to the date of the
hearing including the following:
(i) name and business address of the district;
(ii) a description of the service area involved;
(iii) the anticipated effect of the conversion on the
operation or the rates and services provided to customers; and
(iv) a statement that persons may attend the hearing
and participate in the process.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Texas Natural Resource Conservation Commission
Proposed date of adoption: April 2, 1997
For further information, please call: (512) 239-1966
♦ ♦ ♦
Chapter 297. Water Rights, Substantive
Subchapter H. Conveyance of Land and Water
Rights
30 TAC §§297.81-297.83
(Editor’s Note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Natural Resource Conservation Commission or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)
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The commission proposes the repeal of §§297.81-297.83,
concerning Conveyances of Land and Water Rights. The
primary purpose of the proposed repeals is to consolidate
requirements for transfers of permits, licenses, and other
authorizations into a new 30 TAC Chapter 32. The repeals also
will eliminate duplicative, confusing, and overly bureaucratic
language.
EXPLANATION OF PROPOSED RULE. The proposed repeals
will remove §§297.81-297.83 and place them into the new
Chapter 32.
FISCAL NOTE. Stephen Minick, Strategic Planning and Appro-
priations Division, has determined that for the first five years
the repeals as proposed are in effect there will be no significant
fiscal implications for state government as a result of admin-
istration and enforcement of the repeals. The effect on local
governments subject to the provisions of the repeals as pro-
posed will be similar to those for any other permit holder or
recipient.
PUBLIC BENEFIT. Mr. Minick has also determined that for the
first five years the repeals as proposed are in effect the pub-
lic benefit anticipated as a result of enforcement of and com-
pliance with the repeals will be increased accessibility to and
comprehension of agency requirements for transfers of permits,
licenses, and other authorizations due to the consolidation and
streamlining of existing transfer requirements. There are no
economic costs anticipated for any person required to comply
with the repeals as proposed. The effects of the repeals as
proposed will generally benefit any permit holder or recipient,
including small businesses, involved in a transfer, although the
effect is not anticipated to represent a significant savings in
terms of the costs of transferring permits or other authoriza-
tions.
TAKINGS IMPACT ASSESSMENT. The commission has pre-
pared a Takings Impact Assessment for the rule pursuant to
Texas Government, §2007.043. The following is a summary
of that assessment. The specific purpose of the rules is to
make it easier for the public to use agency rules, specifically
the requirements for transfers of permits, licenses, and other
authorizations. The rules will substantially advance this specific
purpose by cutting the existing requirements from their current
location within the rules and placing them under a single chap-
ter (Chapter 32). Promulgation and enforcement of the rules
will not burden private real property which is the subject of the
rules because there is no substantive change in existing re-
quirements, only a change in the organization of the rules.
PUBLIC HEARING. A public hearing on this proposal will
be held March 3, 1997, at 2:00 p.m. in Building F, Room
5108, at the Texas Natural Resource Conservation Commission
complex, located at 12100 North IH-35, Park Technology
Center, Austin. Individuals may present oral statements when
called upon in order of registration. Open discussion within
the audience will not occur during the hearing; however, an
agency staff member will be available to discuss the proposal
30 minutes prior to the hearing and will answer questions before
and after the hearing.
SUBMITTAL OF COMMENTS. Written comments may be
mailed to Lisa Martin, TNRCC Office of Policy and Regulatory
Development, MC 205, P.O. Box 13087, Austin, Texas 78711-
3087 or faxed to (512) 239-4808. All comments should
reference Rule Log Number 96147-032-AD. Comments must be
received by 5:00 p.m., March 3, 1997. For further information,
please contact Catherine Collins, Policy Research Division,
(512) 239-0389.
Persons with disabilities who have special communication or
other accommodation needs who are planning to attend the
hearing should contact the agency at (512) 239-4900. Requests
should be made as far in advance as possible.
STATUTORY AUTHORITY. The repeals are proposed un-
der Texas Water Code, §§5.103, 5.105, 13.041, 26.011,
27.019, 32.009, 33.007, and 34.006, and Texas Health and
Safety Code, §§341.002, 341.031, 361.011, 361.017, 361.024,
366.012, 382.017, 401.011, 401.051, and 401.412, which au-
thorize the commission to adopt any rules necessary to carry
out its powers and duties under the Water Code and other laws
of Texas and to establish and approve all general policy of the
commission.
The proposed repeals implement Texas Water Code, §§5.103,
5.105, 13.041, 26.011, 27.019, 32.009, 33.007, and 34.006,
and Texas Health and Safety Code, §§341.002, 341.031,
361.011, 361.017, 361.024, 366.012, 382.017, 401.011,
401.051, and 401.412.
§297.81. General Rules of Conveyance.
§297.82. Duty To Inform Executive Director.
§297.83. Recording Conveyances of Water Rights.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Texas Natural Resource Conservation Commission
Proposed date of adoption: April 2, 1997
For further information, please call: (512) 239-1966
♦ ♦ ♦
Chapter 303. Operation of the Rio Grande
Amendments to and Sales of Water Rights
30 TAC §303.41
(Editor’s Note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Natural Resource Conservation Commission or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)
The commission proposes the repeal of §303.41, concerning
Sale of Water Rights. The primary purpose of the proposed
repeal is to consolidate requirements for transfers of permits,
licenses, and other authorizations into a new 30 TAC Chapter
32. This repeal also will eliminate duplicative, confusing, and
overly bureaucratic language.
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EXPLANATION OF PROPOSED RULE. The proposed repeal
will remove §303.41 and place the section into the new Chapter
32.
FISCAL NOTE. Stephen Minick, Strategic Planning and Appro-
priations Division, has determined that for the first five years the
repeal as proposed is in effect there will be no significant fiscal
implications for state government as a result of administration
and enforcement of the repeal. The effect on local governments
subject to the provisions of the repeal as proposed will be sim-
ilar to those for any other permit holder or recipient.
PUBLIC BENEFIT. Mr. Minick has also determined that for
the first five years the repeal as proposed is in effect the
public benefit anticipated as a result of enforcement of and
compliance with the repeal will be increased accessibility to and
comprehension of agency requirements for transfers of permits,
licenses, and other authorizations due to the consolidation and
streamlining of existing transfer requirements. There are no
economic costs anticipated for any person required to comply
with the repeal as proposed. The effects of the repeal as
proposed will generally benefit any permit holder or recipient,
including small businesses, involved in a transfer, although the
effect is not anticipated to represent a significant savings in
terms of the costs of transferring permits or other authorizations.
TAKINGS IMPACT ASSESSMENT. The commission has pre-
pared a Takings Impact Assessment for the rule pursuant to
Texas Government Code, §2007.043. The following is a sum-
mary of that assessment. The specific purpose of the rule is
to make it easier for the public to use agency rules, specifically
the requirements for transfers of permits, licenses, and other
authorizations. The rule will substantially advance this specific
purpose by cutting the existing requirements from their current
location within the rules and placing them under a single chap-
ter (Chapter 32). Promulgation and enforcement of this rule
will not burden private real property which is the subject of the
rule because there is no substantive change in existing require-
ments, only a change in the organization of the rules.
PUBLIC HEARING. A public hearing on this proposal will
be held March 3, 1997, at 2:00 p.m. in Building F, Room
5108, at the Texas Natural Resource Conservation Commission
complex, located at 12100 North IH-35, Park Technology
Center, Austin. Individuals may present oral statements when
called upon in order of registration. Open discussion within
the audience will not occur during the hearing; however, an
agency staff member will be available to discuss the proposal
30 minutes prior to the hearing and will answer questions before
and after the hearing.
SUBMITTAL OF COMMENTS. Written comments may be
mailed to Lisa Martin, TNRCC Office of Policy and Regulatory
Development, MC 205, P.O. Box 13087, Austin, Texas 78711-
3087 or faxed to (512) 239-4808. All comments should
reference Rule Log Number 96147-032-AD. Comments must be
received by 5:00 p.m., March 3, 1997. For further information,
please contact Catherine Collins, Policy Research Division,
(512) 239-0389.
Persons with disabilities who have special communication or
other accommodation needs who are planning to attend the
hearing should contact the agency at (512) 239-4900. Requests
should be made as far in advance as possible.
STATUTORY AUTHORITY. The repeal is proposed under
Texas Water Code, §§5.103, 5.105, 13.041, 26.011, 27.019,
32.009, 33.007, and 34.006, and Texas Health and Safety
Code, §§341.002, 341.031, 361.011, 361.017, 361.024,
366.012, 382.017, 401.011, 401.051, and 401.412, which
authorize the commission to adopt any rules necessary to
carry out its powers and duties under the Water Code and
other laws of Texas and to establish and approve all general
policy of the commission.
The proposed repeal implements Texas Water Code, §§5.103,
5.105, 13.041, 26.011, 27.019, 32.009, 33.007, and 34.006,
and Texas Health and Safety Code, §§341.002, 341.031,
361.011, 361.017, 361.024, 366.012, 382.017, 401.011,
401.051, and 401.412.
§303.41. Sale of Water Rights.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Texas Natural Resource Conservation Commission
Proposed date of adoption: April 2, 1997
For further information, please call: (512) 239-1966
♦ ♦ ♦
Chapter 304. Watermaster Operations
Administration
30 TAC §304.43
(Editor’s Note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Natural Resource Conservation Commission or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)
The commission proposes the repeal of §304.43, concerning
Watermaster Operations. The primary purpose of the proposed
repeal is to consolidate requirements for transfers of permits,
licenses, and other authorizations into a new 30 TAC Chapter
32. This repeal also will eliminate duplicative, confusing, and
overly bureaucratic language.
EXPLANATION OF PROPOSED RULE. The proposed repeal
will move §304.43 into the new Chapter 32.
FISCAL NOTE. Stephen Minick, Strategic Planning and Appro-
priations Division, has determined that for the first five years the
repeal as proposed is in effect there will be no significant fiscal
implications for state government as a result of administration
and enforcement of the repeal. The effect on local governments
subject to the provisions of the repeal as proposed will be sim-
ilar to those for any other permit holder or recipient.
PUBLIC BENEFIT. Mr. Minick has also determined that for
the first five years the repeal as proposed is in effect the
public benefit anticipated as a result of enforcement of and
compliance with the repeal will be increased accessibility to and
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comprehension of agency requirements for transfers of permits,
licenses, and other authorizations due to the consolidation and
streamlining of existing transfer requirements. There are no
economic costs anticipated for any person required to comply
with the repeal as proposed. The effects of the repeal as
proposed will generally benefit any permit holder or recipient,
including small businesses, involved in a transfer, although the
effect is not anticipated to represent a significant savings in
terms of the costs of transferring permits or other authorizations.
TAKINGS IMPACT ASSESSMENT. The commission has pre-
pared a Takings Impact Assessment for the rule pursuant to
Texas Government Code, §2007.043. The following is a sum-
mary of that assessment. The specific purpose of the rule is
to make it easier for the public to use agency rules, specifically
the requirements for transfers of permits, licenses, and other
authorizations. The rule will substantially advance this specific
purpose by cutting the existing requirements from their current
location within the rules and placing them under a single chap-
ter (Chapter 32). Promulgation and enforcement of this rule
will not burden private real property which is the subject of the
rule because there is no substantive change in existing require-
ments, only a change in the organization of the rules.
PUBLIC HEARING. A public hearing on this proposal will
be held March 3, 1997, at 2:00 p.m. in Building F, Room
5108, at the Texas Natural Resource Conservation Commission
complex, located at 12100 North IH-35, Park Technology
Center, Austin. Individuals may present oral statements when
called upon in order of registration. Open discussion within
the audience will not occur during the hearing; however, an
agency staff member will be available to discuss the proposal
30 minutes prior to the hearing and will answer questions before
and after the hearing.
SUBMITTAL OF COMMENTS. Written comments may be
mailed to Lisa Martin, TNRCC Office of Policy and Regulatory
Development, MC 205, P.O. Box 13087, Austin, Texas 78711-
3087 or faxed to (512) 239-4808. All comments should
reference Rule Log Number 96147-032-AD. Comments must be
received by 5:00 p.m., March 3, 1997. For further information,
please contact Catherine Collins, Policy Research Division,
(512) 239-0389.
Persons with disabilities who have special communication or
other accommodation needs who are planning to attend the
hearing should contact the agency at (512) 239-4900. Requests
should be made as far in advance as possible.
STATUTORY AUTHORITY. The repeal is proposed under
Texas Water Code, §§5.103, 5.105, 13.041, 26.011, 27.019,
32.009, 33.007, and 34.006, and Texas Health and Safety
Code, §§341.002, 341.031, 361.011, 361.017, 361.024,
366.012, 382.017, 401.011, 401.051, and 401.412, which
authorize the commission to adopt any rules necessary to
carry out its powers and duties under the Water Code and
other laws of Texas and to establish and approve all general
policy of the commission.
The proposed repeal implements Texas Water Code, §§5.103,
5.105, 13.041, 26.011, 27.019, 32.009, 33.007, and 34.006,
and Texas Health and Safety Code, §§341.002, 341.031,
361.011, 361.017, 361.024, 366.012, 382.017, 401.011,
401.051, and 401.412.
§304.43. Ownership.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Texas Natural Resource Conservation Commission
Proposed date of adoption: April 2, 1997
For further information, please call: (512) 239-1966
♦ ♦ ♦
Chapter 305. Consolidated Permits
Subchapter D. Amendments, Modifications, Re-
newals, Transfers, Corrections, Revocation, and
Suspension of Permits
30 TAC §305.61, §305.69
The commission proposes amendments to §305.61 and
§305.69, concerning Consolidated Permits. The primary
purpose of the proposed amendments is to consolidate
requirements for transfers of permits, licenses, and other
authorizations into a new 30 TAC Chapter 32. These amend-
ments also will eliminate duplicative, confusing, and overly
bureaucratic language.
EXPLANATION OF PROPOSED RULES. The proposed
amendments will cut existing transfer requirements from
§305.61 and §305.69 and place them into the new Chapter 32.
FISCAL NOTE. Stephen Minick, Strategic Planning and Appro-
priations Division, has determined that for the first five years
these sections as proposed are in effect there will be no sig-
nificant fiscal implications for state government as a result of
administration and enforcement of the sections. The effect on
local governments subject to the provisions of the sections as
proposed will be similar to those for any other permit holder or
recipient.
PUBLIC BENEFIT. Mr. Minick has also determined that for the
first five years these sections as proposed are in effect the pub-
lic benefit anticipated as a result of enforcement of and com-
pliance with the sections will be increased accessibility to and
comprehension of agency requirements for transfers of permits,
licenses, and other authorizations due to the consolidation and
streamlining of existing transfer requirements. There are no
economic costs anticipated for any person required to comply
with these sections as proposed. The effects of these sections
as proposed will generally benefit any permit holder or recipi-
ent, including small businesses, involved in a transfer, although
the effect is not anticipated to represent a significant savings
in terms of the costs of transferring permits or other authoriza-
tions.
TAKINGS IMPACT ASSESSMENT. The commission has pre-
pared a Takings Impact Assessment for these rules pursuant to
Texas Government Code, §2007.043. The following is a sum-
mary of that assessment. The specific purpose of the rules
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is to make it easier for the public to use agency rules, specif-
ically the requirements for transfers of permits, licenses, and
other authorizations. The rules will substantially advance this
specific purpose by cutting the existing requirements from their
current location within the rules and placing them under a single
chapter (Chapter 32). Promulgation and enforcement of these
rules will not burden private real property which is the subject
of the rules because there is no substantive change in existing
requirements, only a change in the organization of the rules.
PUBLIC HEARING. A public hearing on this proposal will
be held March 3, 1997, at 2:00 p.m. in Building F, Room
5108, at the Texas Natural Resource Conservation Commission
complex, located at 12100 North IH-35, Park Technology
Center, Austin. Individuals may present oral statements when
called upon in order of registration. Open discussion within
the audience will not occur during the hearing; however, an
agency staff member will be available to discuss the proposal
30 minutes prior to the hearing and will answer questions before
and after the hearing.
SUBMITTAL OF COMMENTS. Written comments may be
mailed to Lisa Martin, TNRCC Office of Policy and Regulatory
Development, MC 205, P.O. Box 13087, Austin, Texas 78711-
3087 or faxed to (512) 239-4808. All comments should
reference Rule Log Number 96147-032-AD. Comments must be
received by 5:00 p.m., March 3, 1997. For further information,
please contact Catherine Collins, Policy Research Division,
(512) 239-0389.
Persons with disabilities who have special communication or
other accommodation needs who are planning to attend the
hearing should contact the agency at (512) 239-4900. Requests
should be made as far in advance as possible.
STATUTORY AUTHORITY. The amendments are proposed
under Texas Water Code, §§5.103, 5.105, 13.041, 26.011,
27.019, 32.009, 33.007, and 34.006, and Texas Health and
Safety Code, §§341.002, 341.031, 361.011, 361.017, 361.024,
366.012, 382.017, 401.011, 401.051, and 401.412, which
authorize the commission to adopt any rules necessary to carry
out its powers and duties under the Water Code and other laws
of Texas and to establish and approve all general policy of the
commission.
The proposed amendments implement Texas Water Code,
§§5.103, 5.105, 13.041, 26.011, 27.019, 32.009, 33.007,
and 34.006, and Texas Health and Safety Code, §§341.002,
341.031, 361.011, 361.017, 361.024, 366.012, 382.017,
401.011, 401.051, and 401.412.
§305.61. Applicability.
The provisions of this subchapter set forth the standards and
requirements for applications and actions concerning amendments,
modifications, renewals, [transfers,] corrections, revocations, and
suspensions of permits.
§305.69. Solid Waste Permit Modification at the Request of the
Permittee.
(a)-(h) (No change.)
(i) Appendix I. The following appendix will be used for the
purposes ofthis subchapter [Subchapter D] which relate to solid
waste permit modification at the request of the permittee.
Figure: 30 TAC §305.69(i)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Texas Natural Resource Conservation Commission
Proposed date of adoption: April 2, 1997
For further information, please call: (512) 239-1966
♦ ♦ ♦
30 TAC §305.64
(Editor’s Note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Natural Resource Conservation Commission or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)
The commission proposes the repeal of §305.64 and §305.97,
concerning Consolidated Permits. The primary purpose of the
proposed repeals is to consolidate requirements for transfers
of permits, licenses, and other authorizations into a new 30
TAC Chapter 32. These repeals also will eliminate duplicative,
confusing, and overly bureaucratic language.
EXPLANATION OF PROPOSED RULES. The proposed re-
peals will cut existing transfer requirements from §305.64 and
§305.97 and place them into the new Chapter 32 and into the
new 30 TAC Chapter 70.
FISCAL NOTE. Stephen Minick, Strategic Planning and Appro-
priations Division, has determined that for the first five years
these repeals as proposed are in effect there will be no sig-
nificant fiscal implications for state government as a result of
administration and enforcement of the repeals. The effect on
local governments subject to the provisions of the repeals as
proposed will be similar to those for any other permit holder or
recipient.
PUBLIC BENEFIT. Mr. Minick has also determined that for the
first five years these repeals as proposed are in effect the pub-
lic benefit anticipated as a result of enforcement of and com-
pliance with the repeals will be increased accessibility to and
comprehension of agency requirements for transfers of permits,
licenses, and other authorizations due to the consolidation and
streamlining of existing transfer requirements. There are no
economic costs anticipated for any person required to comply
with these repeals as proposed. The effects of these repeals
as proposed will generally benefit any permit holder or recipi-
ent, including small businesses, involved in a transfer, although
the effect is not anticipated to represent a significant savings
in terms of the costs of transferring permits or other authoriza-
tions.
TAKINGS IMPACT ASSESSMENT. The commission has pre-
pared a Takings Impact Assessment for these rules pursuant to
Texas Government Code, §2007.043. The following is a sum-
mary of that assessment. The specific purpose of the rules
is to make it easier for the public to use agency rules, specif-
ically the requirements for transfers of permits, licenses, and
other authorizations. The rules will substantially advance this
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specific purpose by cutting the existing requirements from their
current location within the rules and placing them under a single
chapter (Chapter 32). Promulgation and enforcement of these
rules will not burden private real property which is the subject
of the rules because there is no substantive change in existing
requirements, only a change in the organization of the rules.
PUBLIC HEARING. A public hearing on this proposal will
be held March 3, 1997, at 2:00 p.m. in Building F, Room
5108, at the Texas Natural Resource Conservation Commission
complex, located at 12100 North IH-35, Park Technology
Center, Austin. Individuals may present oral statements when
called upon in order of registration. Open discussion within
the audience will not occur during the hearing; however, an
agency staff member will be available to discuss the proposal
30 minutes prior to the hearing and will answer questions before
and after the hearing.
SUBMITTAL OF COMMENTS. Written comments may be
mailed to Lisa Martin, TNRCC Office of Policy and Regulatory
Development, MC 205, P.O. Box 13087, Austin, Texas 78711-
3087 or faxed to (512) 239-4808. All comments should
reference Rule Log Number 96147-032-AD. Comments must be
received by 5:00 p.m., March 3, 1997. For further information,
please contact Catherine Collins, Policy Research Division,
(512) 239-0389.
Persons with disabilities who have special communication or
other accommodation needs who are planning to attend the
hearing should contact the agency at (512) 239-4900. Requests
should be made as far in advance as possible.
STATUTORY AUTHORITY. The repeal is proposed under
Texas Water Code, §§5.103, 5.105, 13.041, 26.011, 27.019,
32.009, 33.007, and 34.006, and Texas Health and Safety
Code, §§341.002, 341.031, 361.011, 361.017, 361.024,
366.012, 382.017, 401.011, 401.051, and 401.412, which
authorize the commission to adopt any rules necessary to
carry out its powers and duties under the Water Code and
other laws of Texas and to establish and approve all general
policy of the commission.
The proposed repeal implements Texas Water Code, §§5.103,
5.105, 13.041, 26.011, 27.019, 32.009, 33.007, and 34.006,
and Texas Health and Safety Code, §§341.002, 341.031,
361.011, 361.017, 361.024, 366.012, 382.017, 401.011,
401.051, and 401.412.
§305.64. Transfer of Permits.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
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Proposed date of adoption: April 2, 1997
For further information, please call: (512) 239-1966
♦ ♦ ♦
Subchapter E. Actions, Notice, and Hearing
30 TAC §305.97
(Editor’s Note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Natural Resource Conservation Commission or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)
The repeal is proposed under Texas Water Code, §§5.103,
5.105, 13.041, 26.011, 27.019, 32.009, 33.007, and 34.006,
and Texas Health and Safety Code, §§341.002, 341.031,
361.011, 361.017, 361.024, 366.012, 382.017, 401.011,
401.051, and 401.412, which authorize the commission to
adopt any rules necessary to carry out its powers and duties
under the Water Code and other laws of Texas and to establish
and approve all general policy of the commission.
The proposed repeal implements Texas Water Code, §§5.103,
5.105, 13.041, 26.011, 27.019, 32.009, 33.007, and 34.006,
and Texas Health and Safety Code, §§341.002, 341.031,
361.011, 361.017, 361.024, 366.012, 382.017, 401.011,
401.051, and 401.412.
§305.97. Action on Application for Transfer.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
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Proposed date of adoption: April 2, 1997
For further information, please call: (512) 239-1966
♦ ♦ ♦
Chapter 312. Sludge Use, Disposal, and Trans-
portation
Subchapter A. General Provisions
30 TAC §312.10, §312.11
The commission proposes amendments to §312.10 and
§312.11, concerning Sludge Use, Disposal, and Transporta-
tion. The primary purpose of the proposed amendments is to
consolidate requirements for transfers of permits, licenses, and
other authorizations into a new 30 TAC Chapter 32. These
amendments also will eliminate duplicative, confusing, and
overly bureaucratic language.
EXPLANATION OF PROPOSED RULES. The proposed
amendments will delete §312.10(j) and §312.11(d) and place
them into the new Chapter 32.
FISCAL NOTE. Stephen Minick, Strategic Planning and Appro-
priations Division, has determined that for the first five years
these sections as proposed are in effect there will be no sig-
nificant fiscal implications for state government as a result of
administration and enforcement of the sections. The effect on
local governments subject to the provisions of the sections as
proposed will be similar to those for any other permit holder or
recipient.
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PUBLIC BENEFIT. Mr. Minick has also determined that for the
first five years these sections as proposed are in effect the pub-
lic benefit anticipated as a result of enforcement of and com-
pliance with the sections will be increased accessibility to and
comprehension of agency requirements for transfers of permits,
licenses, and other authorizations due to the consolidation and
streamlining of existing transfer requirements. There are no
economic costs anticipated for any person required to comply
with these sections as proposed. The effects of these sections
as proposed will generally benefit any permit holder or recipi-
ent, including small businesses, involved in a transfer, although
the effect is not anticipated to represent a significant savings
in terms of the costs of transferring permits or other authoriza-
tions.
TAKINGS IMPACT ASSESSMENT. The commission has pre-
pared a Takings Impact Assessment for these rules pursuant to
Texas Government Code, §2007.043. The following is a sum-
mary of that assessment. The specific purpose of the rules
is to make it easier for the public to use agency rules, specif-
ically the requirements for transfers of permits, licenses, and
other authorizations. The rules will substantially advance this
specific purpose by cutting the existing requirements from their
current location within the rules and placing them under a single
chapter (Chapter 32). Promulgation and enforcement of these
rules will not burden private real property which is the subject
of the rules because there is no substantive change in existing
requirements, only a change in the organization of the rules.
PUBLIC HEARING. A public hearing on this proposal will
be held March 3, 1997, at 2:00 p.m. in Building F, Room
5108, at the Texas Natural Resource Conservation Commission
complex, located at 12100 North IH-35, Park Technology
Center, Austin. Individuals may present oral statements when
called upon in order of registration. Open discussion within
the audience will not occur during the hearing; however, an
agency staff member will be available to discuss the proposal
30 minutes prior to the hearing and will answer questions before
and after the hearing.
SUBMITTAL OF COMMENTS. Written comments may be
mailed to Lisa Martin, TNRCC Office of Policy and Regulatory
Development, MC 205, P.O. Box 13087, Austin, Texas 78711-
3087 or faxed to (512) 239-4808. All comments should
reference Rule Log Number 96147-032-AD. Comments must be
received by 5:00 p.m., March 3, 1997. For further information,
please contact Catherine Collins, Policy Research Division,
(512) 239-0389.
Persons with disabilities who have special communication or
other accommodation needs who are planning to attend the
hearing should contact the agency at (512) 239-4900. Requests
should be made as far in advance as possible.
STATUTORY AUTHORITY. The amendments are proposed
under Texas Water Code, §§5.103, 5.105, 13.041, 26.011,
27.019, 32.009, 33.007, and 34.006, and Texas Health and
Safety Code, §§341.002, 341.031, 361.011, 361.017, 361.024,
366.012, 382.017, 401.011, 401.051, and 401.412, which
authorize the commission to adopt any rules necessary to carry
out its powers and duties under the Water Code and other laws
of Texas and to establish and approve all general policy of the
commission.
The proposed amendments implement Texas Water Code,
§§5.103, 5.105, 13.041, 26.011, 27.019, 32.009, 33.007,
and 34.006, and Texas Health and Safety Code, §§341.002,
341.031, 361.011, 361.017, 361.024, 366.012, 382.017,
401.011, 401.051, and 401.412.
§312.10. Permit and Registration Applications Processing.
(a)-(i) (No change.)
[(j) In order to transfer a registration, both the registered
site operator and the landowner must sign the transfer application.
An application for transfer that is not signed by both the registered
site operator and the landowner will be considered a request for
cancellation.]
(j) [(k)] If a registration for a site is cancelled, a complete
application for registration must be submitted in order to re-register
the site. If the application is approved, the site will be re-registered
under the same site registration number.
(k) [(l)] [Major Amendment.] For purposes of this chapter
and except as provided in subsection(l) [(m)] of this section,
a major amendment is an amendment that changes a substantive
term, provision, requirement, or a limiting parameter of a permit
or registration or a substantive change in the information provided
in an application for registration, regarding sewage sludge. Changes
which are not considered major include typographical errors, changes
which result in more stringent monitoring requirements, changes in
site ownership, changes in site operator, or similar administrative
information.
(l) [(m)] Upon the effective date of this chapter, the com-
mission will process as a minor amendment a request by an existing
wastewater disposal permittee, a sewage sludge registrant, or by a
sewage sludge permittee to change any substantive term, provision,
requirement, or a limiting parameter in a permit or registration which
was due to prior regulations of the commission, when it is no longer
a requirement of this chapter. Notice requirements of §312.13of




(d) Any person who is required to obtain a permit, or who
requests an amendment, modification, r renewal of a permit to dis-
pose of or incinerate sewage sludge is subject to the standards and
requirements for applications and actions concerning amendments,
modifications, renewals, transfers, corrections, revocations, and sus-
pensions of permits, as set forth in §305.62 of this title (relating to
Amendment), §305.63 of this title (relating to Renewal),Chapter
32 of this title (relating to Transfer of Permits, Licenses, and
Other Authorizations) [§305.64 of this title (related to Transfer of
Permits)], §305.65 of this title (relating to Corrections of Permits),
§305.66 of this title (relating to Permit Denial, Suspension, and Revo-
cation), §305.67 of this title (relating to Revocation and Suspension
upon Request or Consent), and §305.68 of this title (relating to Ac-
tion and Notice on Petition for Revocation or Suspension).
(e) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on December 18, 1996.
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♦ ♦ ♦
Chapter 321. Control of Certain Activities by
Rule
The commission proposes amendments to §§321.34, 321.183,
and 321.184, concerning Control of Certain Activities by Rule.
The primary purpose of the proposed amendments is to consol-
idate requirements for transfers of permits, licenses, and other
authorizations into a new 30 TAC Chapter 32. The amend-
ments also will eliminate duplicative, confusing, and overly bu-
reaucratic language.
EXPLANATION OF PROPOSED RULES. The proposed
amendments will change references in §§321.34(a), 321.183(i),
and 321.184(e) to reflect the new Chapter 32, which consoli-
dates requirements for transfers of permits, licenses, and other
authorizations.
FISCAL NOTE. Stephen Minick, Strategic Planning and Appro-
priations Division, has determined that for the first five years
these sections as proposed are in effect there will be no sig-
nificant fiscal implications for state government as a result of
administration and enforcement of the sections. The effect on
local governments subject to the provisions of the sections as
proposed will be similar to those for any other permit holder or
recipient.
PUBLIC BENEFIT. Mr. Minick has also determined that for the
first five years these sections as proposed are in effect the pub-
lic benefit anticipated as a result of enforcement of and com-
pliance with the sections will be increased accessibility to and
comprehension of agency requirements for transfers of permits,
licenses, and other authorizations due to the consolidation and
streamlining of existing transfer requirements. There are no
economic costs anticipated for any person required to comply
with these sections as proposed. The effects of these sections
as proposed will generally benefit any permit holder or recipi-
ent, including small businesses, involved in a transfer, although
the effect is not anticipated to represent a significant savings
in terms of the costs of transferring permits or other authoriza-
tions.
TAKINGS IMPACT ASSESSMENT. The commission has pre-
pared a Takings Impact Assessment for these rules pursuant to
Texas Government Code, §2007.043. The following is a sum-
mary of that assessment. The specific purpose of the rules
is to make it easier for the public to use agency rules, specif-
ically the requirements for transfers of permits, licenses, and
other authorizations. The rules will substantially advance this
specific purpose by cutting the existing requirements from their
current location within the rules and placing them under a single
chapter (Chapter 32). Promulgation and enforcement of these
rules will not burden private real property which is the subject
of the rules because there is no substantive change in existing
requirements, only a change in the organization of the rules.
PUBLIC HEARING. A public hearing on this proposal will
be held March 3, 1997, at 2:00 p.m. in Building F, Room
5108, at the Texas Natural Resource Conservation Commission
complex, located at 12100 North IH-35, Park Technology
Center, Austin. Individuals may present oral statements when
called upon in order of registration. Open discussion within
the audience will not occur during the hearing; however, an
agency staff member will be available to discuss the proposal
30 minutes prior to the hearing and will answer questions before
and after the hearing.
SUBMITTAL OF COMMENTS. Written comments may be
mailed to Lisa Martin, TNRCC Office of Policy and Regulatory
Development, MC 205, P.O. Box 13087, Austin, Texas 78711-
3087 or faxed to (512) 239-4808. All comments should
reference Rule Log Number 96147-032-AD. Comments must be
received by 5:00 p.m., March 3, 1997. For further information,
please contact Catherine Collins, Policy Research Division,
(512) 239-0389.
Persons with disabilities who have special communication or
other accommodation needs who are planning to attend the
hearing should contact the agency at (512) 239-4900. Requests
should be made as far in advance as possible.
Subchapter B. Commercial Livestock and Poul-
try Production Operations
30 TAC §321.34
STATUTORY AUTHORITY. The amendment is proposed un-
der Texas Water Code, §§5.103, 5.105, 13.041, 26.011,
27.019, 32.009, 33.007, and 34.006, and Texas Health and
Safety Code, §§341.002, 341.031, 361.011, 361.017, 361.024,
366.012, 382.017, 401.011, 401.051, and 401.412, which au-
thorize the commission to adopt any rules necessary to carry
out its powers and duties under the Water Code and other laws
of Texas and to establish and approve all general policy of the
commission.
The proposed amendment implements Texas Water Code,
§§5.103, 5.105, 13.041, 26.011, 27.019, 32.009, 33.007,
and 34.006, and Texas Health and Safety Code, §§341.002,
341.031, 361.011, 361.017, 361.024, 366.012, 382.017,
401.011, 401.051, and 401.412.
§321.34. Procedures for Making Application for a Permit.
(a) Any person whose feedlot operation does not conform
to the criteria for regulation by rule set forth under §321.33 of this
title (relating to Applicability) shall apply for a permit. Application
for a permit shall be made on forms provided by the executive
director. The applicant shall provide such additional information
in support of the application as may be necessary for an adequate
technical review of the application. At a minimum, the application
shall demonstrate compliance with the technical requirements set
forth in §321.35 of this title (relating to Surface Water Protection),
§321.36 of this title (relating to Ground Water Protection), §321.37
of this title (relating to Feedlot Waste Utilization or Disposal by
Land Spreading), §321.38 of this title (relating to Other Waste
Disposal Methods) and §321.39 of this title (relating to Pesticide
Use), or other equivalent technical requirements. Applicants shall
comply with §§305.41-305.45 of this title (relating to Applicability;
Application Required; Who Applies; Signatories to Applications;
and Contents of Application for Permit). Each applicant shall pay
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an application fee as required by §305.503 of this title (relating
to Application Fees). An annual waste treatment inspection fee is
also required of each permittee as required by §305.503 of this title
(relating to Fee Assessments). Except as provided in subsections
(b)-(e) of this section, each permittee shall comply withC apter
32 of this title (relating to Transfer of Permits, Licenses, and
Other Authorizations) and §§305.61-305.64 and 305.66-305.68
[§§305.61-305.68] of this title (relating to Applicability, Amendment,
Renewal, [Transfer of Permits,] Corrections of Permits; Permit
Denial, Suspension, and Revocation; Revocation and Suspension
Upon Request or Consent; and Action and Notice on Petition for
Revocation or Suspension). Each permittee shall comply with
§305.125 of this title (relating to Standard Permit Conditions).
Permits authorized under this subchapter may be effective for the life
of the project as determined by §305.127(1)(C) of this title (relating
to Conditions to be Determined for Individuals Permits).
(b)-(f) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
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♦ ♦ ♦
Subchapter K. Concentrated Animal Feeding
Operations
30 TAC §321.183, §321.184
The amendments are proposed under Texas Water Code,
§§5.103, 5.105, 13.041, 26.011, 27.019, 32.009, 33.007,
and 34.006, and Texas Health and Safety Code, §§341.002,
341.031, 361.011, 361.017, 361.024, 366.012, 382.017,
401.011, 401.051, and 401.412, which authorize the commis-
sion to adopt any rules necessary to carry out its powers and
duties under the Water Code and other laws of Texas and to
establish and approve all general policy of the commission.
The proposed amendments implement Texas Water Code,
§§5.103, 5.105, 13.041, 26.011, 27.019, 32.009, 33.007,
and 34.006, and Texas Health and Safety Code, §§341.002,
341.031, 361.011, 361.017, 361.024, 366.012, 382.017,
401.011, 401.051, and 401.412.
§321.183. Applicability.
(a)-(h) (No change.)
(i) Any CAFO which has existing authority under theTCAA
[Texas Clean Air Act (TCAA)] does not have to meet the air quality
criteria of this subchapter. Pursuant to the TCAA, §382.051, any
new CAFO which meets all of the requirements of this subchapter is
hereby entitled to an air quality standard permit authorization under
this subchapter in lieu of the requirement to obtain an air quality
permit under Chapter 116 of this title (relating to Control of Air
Pollution by Permits for New Construction or Modification). Those
CAFOs which would otherwise be required to obtain an air quality
permit under Chapter 116 of this title, which cannot satisfy all of
the requirements of this subchapter shall apply for and obtain an air
quality permit pursuant to Chapter 116 of this title in addition to any
authorization required under this subchapter. Those animal feeding
operations which are not required to obtain authorization under this
subchapter may be subject to requirements under Chapter 116 of
this title. Any change in conditions such that a person is no longer
eligible for authorization under this section requires authorization
under Chapter 116 of this title. No person may concurrently hold
an air quality permit issued under Chapter 116 of this title and an
authorization with air quality provisions under this subchapter for
the same site. Any application for a permit renewal, amendment,
or transfer for any permit issued under the TCAA shall be reviewed
and/or issued under the provisions of Chapter 116 of this titleand





(e) Each permittee shall comply with Chapter 32 of
this title (relating to Transfer of Permits, Licenses, and Other
Authorizations), §§305.61, 305.64, and 305.66-305.68[§§305.61
and 305.64-305.68] of this title (relating to Applicability, [Transfer
of Permits,] Corrections of Permits, Revocation and Suspension,
Revocation and Suspension Upon Request or Consent, Action and
Notice on Petition for Revocation or Suspension).
(f)-(g) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
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♦ ♦ ♦
Chapter 330. Municipal Solid Waste
The commission proposes amendments to §§330.63, 330.812,
330.835, 330.843, 330.852, and 330.855, concerning Munici-
pal Solid Waste. The primary purpose of the proposed amend-
ments is to consolidate requirements for transfers of permits,
licenses, and other authorizations into a new 30 TAC Chapter
32. These amendments also will eliminate duplicative, confus-
ing, and overly bureaucratic language.
EXPLANATION OF PROPOSED RULE. The proposed amend-
ments will cut existing transfer requirements from §§330.63,
330.812, 330.835, 330.843, 330.852, and 330.855 and place
them into the new Chapter 32.
FISCAL NOTE. Stephen Minick, Strategic Planning and Appro-
priations Division, has determined that for the first five years
these sections as proposed are in effect there will be no sig-
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nificant fiscal implications for state government as a result of
administration and enforcement of the sections. The effect on
local governments subject to the provisions of the sections as
proposed will be similar to those for any other permit holder or
recipient.
PUBLIC BENEFIT. Mr. Minick has also determined that for the
first five years these sections as proposed are in effect the pub-
lic benefit anticipated as a result of enforcement of and com-
pliance with the sections will be increased accessibility to and
comprehension of agency requirements for transfers of permits,
licenses, and other authorizations due to the consolidation and
streamlining of existing transfer requirements. There are no
economic costs anticipated for any person required to comply
with these sections as proposed. The effects of these sections
as proposed will generally benefit any permit holder or recipi-
ent, including small businesses, involved in a transfer, although
the effect is not anticipated to represent a significant savings
in terms of the costs of transferring permits or other authoriza-
tions.
TAKINGS IMPACT ASSESSMENT. The commission has pre-
pared a Takings Impact Assessment for these rules pursuant to
Texas Government Code, §2007.043. The following is a sum-
mary of that assessment. The specific purpose of the rules
is to make it easier for the public to use agency rules, specif-
ically the requirements for transfers of permits, licenses, and
other authorizations. The rules will substantially advance this
specific purpose by cutting the existing requirements from their
current location within the rules and placing them under a single
chapter (Chapter 32). Promulgation and enforcement of these
rules will not burden private real property which is the subject
of the rules because there is no substantial change in existing
requirements, only a change in the organization of the rules.
PUBLIC HEARING. A public hearing on this proposal will
be held March 3, 1997, at 2:00 p.m. in Building F, Room
5108, at the Texas Natural Resource Conservation Commission
complex, located at 12100 North IH-35, Park Technology
Center, Austin. Individuals may present oral statements when
called upon in order of registration. Open discussion within
the audience will not occur during the hearing; however, an
agency staff member will be available to discuss the proposal
30 minutes prior to the hearing and will answer questions before
and after the hearing.
SUBMITTAL OF COMMENTS. Written comments may be
mailed to Lisa Martin, TNRCC Office of Policy and Regula-
tory Development, MC 205, P.O. Box 13087, Austin, Texas
78711-3087 or faxed to (512) 239-4808. All comments should
reference Rule Log Number 96147-032-AD. Comments must
be received by 5:00 p.m., March 3, 1997. For further informa-
tion, please contact Catherine Collins, Policy Research Division,
(512) 239-0389.
Persons with disabilities who have special communication or
other accommodation needs who are planning to attend the
hearing should contact the agency at (512) 239-4900. Requests
should be made as far in advance as possible.
Subchapter E. Permit Procedures
30 TAC §330.63
STATUTORY AUTHORITY. The amendment is proposed un-
der Texas Water Code, §§5.103, 5.105, 13.041, 26.011,
27.019, 32.009, 33.007, and 34.006, and Texas Health and
Safety Code, §§341.002, 341.031, 361.011, 361.017, 361.024,
366.012, 382.017, 401.011, 401.051, and 401.412, which au-
thorize the commission to adopt any rules necessary to carry
out its powers and duties under the Water Code and other laws
of Texas and to establish and approve all general policy of the
commission.
The proposed amendment implements Texas Water Code,
§§5.103, 5.105, 13.041, 26.011, 27.019, 32.009, 33.007,
and 34.006, and Texas Health and Safety Code, §§341.002,
341.031, 361.011, 361.017, 361.024, 366.012, 382.017,
401.011, 401.051, and 401.412.
§330.63. Duration and Limits of Permits.
(a)-(b) (No change.)
[(c) A permit is issued to a specific person (see definition for
person contained in §330.2 of this title (relating to Definitions)) and
may not be transferred from one person to another without complying
with the transfer approval requirements of the commission.
[(d) A permit is attached to the realty to which it pertains
and may not be transferred from one site to another.]
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
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Proposed date of adoption: April 2, 1997
For further information, please call: (512) 239-1966
♦ ♦ ♦
Subchapter R. Management of Whole Used or
Scrap Tires
30 TAC §§330.812, 330.835, 330.843, 330.852, 330.855
The amendments are proposed under Texas Water Code,
§§5.103, 5.105, 13.041, 26.011, 27.019, 32.009, 33.007,
and 34.006, and Texas Health and Safety Code, §§341.002,
341.031, 361.011, 361.017, 361.024, 366.012, 382.017,
401.011, 401.051, and 401.412, which authorize the commis-
sion to adopt any rules necessary to carry out its powers and
duties under the Water Code and other laws of Texas and to
establish and approve all general policy of the commission.
The proposed amendments implement Texas Water Code,
§§5.103, 5.105, 13.041, 26.011, 27.019, 32.009, 33.007,
and 34.006, and Texas Health and Safety Code, §§341.002,
341.031, 361.011, 361.017, 361.024, 366.012, 382.017,
401.011, 401.051, and 401.412.
§330.812. Transporter Registration.
(a)-(d) (No change.)
[(e) A new registration application shall be submitted, to
the executive director within ten days of a determination by the
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executive director that operations or management methods are no
longer adequately described by the existing registration or ownership
of the registered transporter is changed. Following the executive
director’s determination, the old transporter registration number may
be canceled or transferred to the new registrant.]
(e) [(f)] Suspension, revocation or denial of registration
procedures are as follows:
(1) The commission may suspend or revoke a registration
or deny an initial or renewal registration for:
(A) failure to maintain a complete and accurate record
of shipments of tires;
(B) failure to maintain vehicles in safe working order
as evidenced by at least two citations per vehicle from the Texas
Department of Public Safety or local traffic law enforcement agencies;
(C) altering waste shipping documents or shipment
records;
(D) delivery of whole used or scrap tires to a facility
not registered to handle the tires;
(E) failure to comply with any rule or order issued by
the commission pursuant to the requirements of this chapter;
(F) failure to submit the annual report required in
§330.815(c)(3) of this title (relating to Transporter Record Keeping);
(G) failure to pay registration fees pursuant to
§330.817 of this title (relating to Transporter Fees);
(H) illegal dumping of whole used or scrap tires;
(I) collection or transportation of whole used or scrap
tires without registration as required in this section;
(J) failure to notify the TNRCC of any change in
transporter registration information required in subsection (d) of this
section;
(K) illegally charging a transportation fee to a whole-
sale or retail dealer of tires; or
(L) illegally transporting out-of-state scrap tires using
a commission-approved manifest or transporter number.
(2) A transporter registration shall be suspended for a
period of one year; however, depending upon the seriousness of the
offense(s), the time of suspension may be increased or decreased.
A transporter registration is revoked automatically upon a second
suspension. If the registration is suspended or revoked, a transporter
shall not transport whole used or scrap tires or shredded tire pieces
regulated under this subchapter.
(3) The holder of a transporter registration that has been
revoked by the commission may reapply for registration pursuant to
this subchapter as if applying for the first time, after a period of at
least one year from the date of revocation. If a transporter registration
is revoked by the commission a second time, the revocation shall be
permanent.
(4) Appeal of suspension, revocation or denial of initial
or renewal registration procedures are as follows:
(A) An opportunity for a formal hearing on the
suspension or revocation of registration may be requested in writing
by the registrant by certified mail, return receipt requested, provided
the request is postmarked within 20 days after a notice of proposed
revocation or denial of registration has been sent from the executive
director to the last known address of the registrant.
(B) An opportunity for a formal hearing on the denial
of registration or renewal of registration may be requested in writing
by the applicant by certified mail, return receipt requested, provided
the request is postmarked within 20 days after a notice of denial has
been sent from the executive director to the address listed on the
application. If the registration is denied, a person shall not collect or
transport whole used or scrap tires or shredded tire pieces.
(C) The formal hearing under this paragraph shall
be a contested case in accordance with the requirements of the
Administrative Procedure [Procedures] Act, Texas Government
Code Annotated, §2001 et seq. (Vernon 1993) and the Texas
Solid Waste Disposal Act, Texas Health and Safety Code Annotated,
Chapter 361 (Vernon 1993) and the rules of the commission.
(f) [(g)] Transport vehicles owned and operated by munic-
ipalities, counties, or other governmental entities or agencies which
are used to transport whole used or scrap tires to a waste tire facility,
a waste tire storage facility, a waste tire recycling facility, or a waste
tire energy recovery facility shall be exempt from registration under
this section; however, the load of whole used or scrap tires shall be
manifested. To properly manifest these tires, the generator portion
of the manifest form should be completed showing the governmental
entity’s generator number, the number of tires hauled (separated by
passenger and truck tires), the date of transportation, and physical
location where the tires were removed from and to. The transporter
portion of the manifest form should be completed as described in
§330.815(a) of this title (relating to Transporter Record Keeping),
using the governmental entity’s generator number as the registration
number.




(3) A Type VIII-R registration shall expire 60 months
from the date of issuance unless the storage site changes ownership
prior to that time. [A Type VIII-R registration is transferable contin-
gent upon executive director approval. A change in the federal tax
identification number will constitute a change of ownership.] Regis-
trations shall be renewed prior to the expiration date. Applications
for renewal shall be submitted at least 60 days prior to the expiration
date of the Type VIII-R storage facility registration.
(4) (No change.)
[(5) A new Type VIII-R storage facility registration
application and a non-refundable $500 application review fee shall be
submitted to the executive director within ten days of a determination
by the executive director that operations or management methods
are no longer adequately described by the existing registration.
If ownership of the registered Type VIII-R storage facility will
change or the operator of a Type VIII-R storage facility will change
notification of the pending change shall occur at least 60 days prior
to the actual transfer of ownership or operations. Until the change of
ownership and/or operations of the facility is approved in writing by
the executive director no WTRF reimbursements will occur.]
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(5) [(6)] Suspension, revocation or denial of initial or
renewal registration procedures are as follows:
(A) The commission may suspend or revoke a regis-
tration or refuse to issue an initial or renewal registration for:
(i) failure to maintain complete and accurate
records required under this subchapter;
(ii) failure to maintain on-road vehicles in safe
working order as evidenced by at least two citations per vehicle ex-
cluding parking citations from the Texas Department of Transporta-
tion or local traffic law enforcement agencies;
(iii) altering any record maintained or received by
the registrant;
(iv) failure to comply with any rule or order issued
by the commission pursuant to the requirements of this subchapter;
(v) failure to submit the annual report required in
subsection (d)(5) of this section;
(vi) failure to maintain financial assurance as re-
quired in §§330.885-330.888 of this title (relating to Cost Estimate
for Closure; Financial Assurance for Closure; Incapacity of Owners
or Operators or Financial Institutions; and Wording of the Instru-
ments);
(vii) collection and/or storage of shredded tire
pieces or whole used or scrap tires or scrap tire pieces without the
registration; and
(viii) altering any documentation used to substanti-
ate a request for reimbursement from the WTRF;
(ix) failure to deliver scrap tires, tire pieces or
shredded tire pieces to another registered waste tire storage site, regis-
tered waste tire energy recovery facility or registered waste tire recy-
cling facility or other in-state or out-of-state facility approved by the
executive director within the time frame specified in §330.832(b)(2)
of this title (relating to Waste Tire Storage Facility Classification).
(B) A Type VIII-R storage facility registration shall
be suspended for a period of one year; however, depending upon
the seriousness of the offense(s), the time of suspension may be
increased or decreased. A Type VIII-R storage facility registration is
revoked automatically upon a second suspension. If the registration is
suspended or revoked, a Type VIII-R storage facility shall not store
waste tire shreds or whole used or scrap tires or scrap tire pieces
regulated under this subchapter.
(C) The holder of a Type VIII-R storage facility
registration that has been revoked by the commission may reapply for
registration pursuant to this subchapter as if applying for the first time,
after a period of at least one year from the date of revocation. If a
Type VIII-R storage facility registration is revoked by the commission
a second time, the revocation shall be permanent.
(D) Appeal of suspension, revocation or denial of
initial or renewal registration procedures are as follows:
(i) an opportunity for a formal hearing on the
suspension or revocation of registration must be requested in writing
by the registrant by certified mail, return receipt requested, provided
the request is postmarked within 20 days after a notice of proposed
revocation or denial of registration has been sent from the executive
director to the last known address of the registrant;
(ii) an opportunity for a formal hearing on the
denial of registration or renewal of registration must be requested
in writing by the applicant by certified mail, return receipt requested,
provided the request is postmarked within 20 days after a notice of
denial has been sent from the executive director to the last known
address listed on the application. If the registration is denied, the
individual or company shall not store shredded tire pieces or whole
used or scrap tires or scrap tire pieces regulated under this subchapter;
and
(iii) the formal hearing under this paragraph shall
be in accordance with the requirements of the Administrative
Procedure [Procedures] Act, Texas Government Code Annotated,
§2001 (Vernon 1993) and the Texas Solid Waste Disposal Act, Texas
Health and Safety Code Annotated Chapter 361 (Vernon 1993) and
the rules of the commission.
(E) If the registration is suspended or revoked, and a
formal hearing has been timely requested by the registrant the Type
VIII-R storage facility shall not accept for storage additional shredded
tire pieces, whole used or scrap tires or scrap tire pieces regulated
under this subchapter until a final decision has been made by the
commission as result of the hearing.
(F) If the revocation of the Type VIII-R storage
facility registration is approved by the commission, the owner or
operator of the facility shall remove all shredded tire pieces and whole
used or scrap tires and scrap tire pieces stored at the facility within
60 days from the date of suspension or revocation in accordance with
the requirements contained in this subchapter.
(6) [(7)] Preparation and submission of an application
for a Type VIII-R storage facility shall be in accordance with the
following procedures:
(A) The application for registration shall be prepared
and signed by the applicant on a form to be provided by the executive
director. The application shall include information necessary for the
executive director to make an evaluation of the proposed operation
to ensure that the facility is located, designed, and operated so that
the health, welfare, and physical property of the public as well as the
environment and endangered species are protected. Failure to submit
complete information as required by these sections shall result in
the return of the application to the applicant without further action
by the executive director. The submission of false information shall
constitute grounds for denial of the initial or renewal application or
suspension or revocation of the current Type VIII-R storage facility
registration.
(B) The application for a registration of a Type VIII-
R storage facility shall be submitted in duplicate to the executive
director with all supporting data also submitted in duplicate unless
otherwise directed by the executive director. Within 30 days of
receipt of the application, the executive director will forward to the
applicant a letter acknowledging receipt of the application.
(C) Data presented in support of an initial or renewal
application for a Type VIII-R storage facility shall consist of:
(i) the legal name, address and federal tax identifi-
cation number of the individual, partnership, corporation, city, county
or other governmental entity that is applying for the registration and
will be responsible for operations at the Type VIII-R storage facility;
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(ii) the legal name and address of landowner where
the Type VIII-R storage facility will be or is currently located;
(iii) the current status of the Type VIII-R storage
facility; (i.e., proposed or existing);
(iv) the specific location of the Type VIII-R storage
facility by street address, if within the city limits, or distance and
direction from a city corporate limits or road intersection. The Type
VIII-R storage facility location shall be further described by giving
the direction (using compass headings as N, NE, E, etc.) and distance
measured perpendicularly (in feet or miles), unless otherwise noted,
from each Type VIII-R storage facility boundary to a known physical
feature (such as a road, highway, canal, creek, etc.);
(v) the location of the Type VIII-R storage facility
by county, or extraterritorial jurisdiction of a city;
(vi) the estimated number of whole used or scrap
tires or shredded tire pieces to be received daily;
(vii) the size of the Type VIII-R storage facility in
acres;
(viii) the maximum number of whole used or scrap
tires or shredded tire pieces to be stored at the Type VIII-R storage
facility;
(ix) the intended purpose of the whole used or scrap
tires or shredded tires pieces stored at the Type VIII-R storage facility;
(x) the time period that the whole used or scrap
tires or shredded tire pieces will be stored at the Type VIII-R
storage facility (not to be in excess of 12 months unless written
authorization for a longer storage period has been granted by the
executive director);
(xi) the storage method (tire pile on the ground, in-
side a building or enclosure, totally enclosed and lockable containers);
(xii) a topographic map which shall be a United
States Geological Survey 7-1/2 minute quadrangle sheet or equivalent,
encompassing the area of the site and showing the location of area
streams (particularly those entering and leaving the site), and marked
to show the Type VIII-R storage facility boundaries, and roadway
access. These maps may be obtained at a nominal cost from: Branch
of Distribution, United States Geological Survey Federal Center,
Denver, Colorado 80225;
(xiii) a general location map, which shall be all or
a portion of a half-scale county map, prepared by the Texas Depart-
ment of Transportation, annotated as necessary to show the location
of the Type VIII-R storage facility; prevailing wind direction; resi-
dences, cemeteries, and recreational areas within a one mile radius
of the Type VIII-R storage facility and location and type of surface
of all roads within a one mile radius which will be used for enter-
ing or leaving the Type VIII-R storage facility. If only a portion of
the map sheet is used, the portion shall include scale, date, north ar-
row, and two or more latitudes and longitudes. These maps may be
obtained at a nominal cost from the nearest District Highway Engi-
neer Office or by writing to: Texas Department of Transportation,
Attention: Transportation Planning Division (D-10), P. O. Box 5051,
West Austin Station, Austin, Texas 78763-5051;
(xiv) a statement from the property owner shall be
submitted on a form prepared by the executive director when the
applicant is not a city, county, state agency, federal agency, or
other governmental entity and is not the owner of record of the land
described in the application, or does not have an option to buy the
land. The statement shall be witnessed and notarized;
(xv) a Type VIII-R storage facility layout plan
showing location of the storage areas, oversize tires that qualify
for WTRF reimbursement, and oversize tires that do not qualify
for reimbursement, fire lanes, access roads (internal and external),
fire control facilities, facility security and fencing, maintenance and
control buildings, sanitation facilities, location and description of
the type of tire processing equipment to be used, other operational
buildings to be located on the Type VIII-R storage facility, and
current dated signature of the fire marshal within whose jurisdiction
the waste tire storage facility is located;
(xvi) a drainage plan showing drainage flow
throughout the Type VIII-R storage facility area, specifically the
potential for contaminated storm water run-off from storage piles, or
wastewater run-off from areas of the waste tire storage facility where
equipment is operated or stored; locations of streams; and any other
important drainage feature of the facility. Any additional surface
drainage controls that are necessary to ensure facility containment
and treatment of potentially contaminated storm water or wastewater
shall be designed by a registered professional engineer. If, during
review of the application or after issuance of the registration, a
detailed drainage plan is determined to be required, then it shall be
prepared, signed, and sealed by a registered professional engineer
within the time period requested by the executive director;
(xvii) a legal description of the Type VIII-R storage
facility consisting of the official metes and bounds description
including the volume and page number of the deed record, or if
platted property, the book and page number of the plat record of
only that acreage encompassed in the application;
(xviii) a Type VIII-R storage facility operating plan
containing information outlined in subsection (c) of this section;
(xix) an applicant’s statement and signature pro-
vided by the applicant, or the authorized representative empowered to
make commitments for the applicant, that he/she is familiar with the
application and all supporting data and is aware of all commitments
represented in the application and that he/she is also familiar with
all pertinent requirements in these regulations and he/she agrees to
develop and operate the Type VIII-R storage facility in accordance
with the application, the sections in this subchapter, and any special
provisions that may be imposed by the executive director; and
(xx) a Type VIII-R storage facility fire plan con-
taining information outlined in subsection (c)(3) of this section.
(b)-(e) (No change.)
§330.843. Waste Tire Facility Registration.
(a)-(e) (No change.)
[(f) A new registration application shall be submitted to
the executive director within ten days of a determination by the
executive director that operation or management methods are no
longer adequately described by the existing registration. If ownership
of the registered waste tire facility will change or the location of the
equipment or facility will change, notification of the pending change
shall occur at least 30 days prior to the actual transfer of ownership
or operations. Until the change of ownership and/or operations
of the facility is approved in writing by the executive director no
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reimbursements will occur. A change in the federal tax identification
number will constitute a change of ownership.]
(f) [(g)] Suspension, revocation or denial of initial or renewal
registration procedures are as follows:
(1) The commission may suspend or revoke a registration,
or deny the issuance of an initial or renewal registration for:
(A) failure to maintain complete and accurate records
pursuant to §330.845 of this title (relating to Waste Tire Facility
Record Keeping);
(B) failure to maintain equipment in safe working
order;
(C) altering any record maintained or received by the
registrant;
(D) delivery of shredded tire pieces to a facility not
registered or permitted by the commission to handle the material;
(E) failure to comply with any rule or order issued by
the commission pursuant to the requirements of this chapter;
(F) failure to submit annual reports as required by
§330.845(d) of this title (relating to Waste Tire Facility Record
Keeping);
(G) failure to maintain financial assurance as required
in §§330.885-330.888 of this title (relating to Cost Estimate for
Closure; Financial Assurance for Closure; Incapacity of Owners or
Operators or Financial Institutions; and Wording of the Instruments);
(H) failure to operate a registered waste tire process-
ing facility within 180 days of receipt of registration from the execu-
tive director, or cessation of the processing operation for longer than
180 days after commencing processing of scrap tires at the facility;
(I) collection and/or shredding of whole used or scrap
tires without registration as required in this section;
(J) failure to deliver shredded tire pieces to a reg-
istered waste tire facility or a recycling, reuse, or energy recovery
facility as required in §330.841(c) of this title (relating to Waste Tire
Facility Processors of Scrap Tires);
(K) altering any request for reimbursement from the
WTRF;
(L) failure to complete the work required to clean up
a PEL site as stated in the executive director approved Site Clean-
Up Plan;
(M) failure to account to the executive director for
recycling, reuse, or energy recovery activities in the required five
year period;
(N) knowingly accepted out-of-state scrap tires on
a manifest using a commission approved transporter or generator
number;
(O) failure of a new or expanded waste tire facility,
approved after September 1, 1995, to provide certification that the
waste tire facility is capable of collecting and transporting waste
tires from registered generators in rural counties of the state at the
request of the commission during emergency periods as defined by
the commission;
(P) failure of a new or expanded waste tire facility,
approved after September 1, 1995, to collect waste tires from
generators located in rural counties during commission declared
emergency periods; or
(Q) failure to have a binding agreement with autho-
rized legitimate end users.
(2) A waste tire facility registration shall be suspended for
a period of one year; however, depending upon the seriousness of the
offense(s), the time of suspension may be increased or decreased. A
waste tire facility registration is revoked automatically upon a second
suspension. If the registration is suspended or revoked, a waste tire
facility shall not shred any whole used or scrap tires regulated under
this subchapter.
(3) The holder of a waste tire facility registration that
has been revoked by the commission may reapply for registration
pursuant to this subchapter as if applying for the first time, after a
period of at least one year from the date of revocation. If a waste
tire facility registration is revoked by the commission a second time,
the revocation shall be permanent.
(4) Appeal of suspension, revocation or denial of initial
or renewal registration procedures are as follows:
(A) An opportunity for a formal hearing on the
suspension or revocation of registration may be requested in writing
by the applicant by certified mail, return receipt requested, provided
the request is postmarked within 20 days after a notice of proposed
suspension or revocation or denial of the initial or renewal registration
has been sent from the executive director to the last known address
of the applicant.
(B) An opportunity for a formal hearing on the denial
of initial registration or renewal of registration may be requested in
writing by the applicant by certified mail, return receipt requested,
provided the request is postmarked within 20 days after a notice
of denial of initial or renewal registration has been sent from the
executive director to the last known address listed on the application.
If the registration is denied, a person shall not process whole used or
scrap tires regulated under this subchapter.
(C) The formal hearing under this paragraph shall be
in accordance with the requirements of the Administrative Procedure
Act, Texas Government Code Annotated, §2001 (Vernon 1993),
the Texas Solid Waste Disposal Act, Texas Health and Safety
Code Annotated, Chapter 361 (Vernon 1993), and the rules of the
commission.
(g) [(h)] A waste tire facility shall be inspected to insure
compliance with the application by the executive director prior to
receiving final approval for storage.
(h) [(i)] Effective January 1, 1996, all existing, new,
amended, and renewal waste tire facility registration applications
shall contain requirements for the applicant to identify the entity
registered pursuant to §330.852 of this title (relating to Requirements
for Registration for a Waste Tire Recycling Facility) or §330.855
of this title (relating to Requirements for Registration for a Waste
Tire Energy Recovery Facility) that intends to accept for recycling
or energy recovery, the waste tire facility’s shredded tire pieces.
The executive director shall only reimburse a waste tire facility for
those shredded tire pieces that have been delivered to, or have been
contracted for delivery to a registered waste tire recycling facility
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or waste tire energy recovery facility or other entity that has been
approved as a legitimate end user by the executive director.
(i) [(j)] Beginning January 1, 1996, the commission may
reimburse a waste tire facility for scrap tires shredded only if in
accordance with one of the following options:
(1) The waste tire facility has a binding agreement to
deliver, within 180 days of reimbursement, 100% of the shredded
scrap tires (including process wire, wire bead and fluff) to a registered
waste tire recycling facility, waste tire energy recovery facility, or
other entity that has been approved as a legitimate end user by the
executive director. The waste tire facility shall submit an affidavit
to the executive director which confirms that the contract it has
submitted to the executive director with the registered waste tire
recycling facility, waste tire energy recovery facility, or entity that has
been approved as a legitimate end user by the executive director, is a
binding agreement as required by and described in Texas Health and
Safety Code §361.477(g) and applicable Texas law. This affidavit
shall also affirm that the contract consists of terms that are certain as
to quantity, duration, and parties. Further, the affidavit shall affirm
that the parties agree to the terms of the agreement and that it is a
valid and enforceable agreement. The affidavit should be notarized
and signed by someone who has authority to sign contracts for the
waste tire facility. The commission shall suspend reimbursements to a
waste tire facility that fails to deliver the tire shreds (including process
wire, wire bead and fluff) to a legitimate end user before the 181st
day after the date of reimbursement unless the executive director
determines that the failure to deliver was caused by an act of God
or by unforeseen business events. The commission may not resume
suspended reimbursements until the processor makes all delinquent
deliveries.
(2) The waste tire facility provides to the executive
director proof of delivery of the shreds to an authorized end user.
(j) [(k)] For all shreds reimbursed after January 1, 1996,
the waste tire facility shall report monthly to the executive director
the date of reimbursement for each shredded tire and whether, as of
the date of the monthly report, the shredded tire was delivered to
a registered waste tire recycling facility, waste tire energy recovery
facility, or other entity that has been approved as a legitimate end user
by the executive director. The end use delivery information shall be
submitted on a form provided by the executive director and shall be
applied to the end use credit system pursuant to §330.884 of the title
(relating to WTRF End Use Credit System).
(k) [(l)] Registration fees.
(1) Individuals or companies that prepare a new, renewed
or amended application on forms obtained from the executive director
for registration as a waste tire facility shall pay a non-refundable
registration fee of $500.
(2) Registration fees collected under paragraph (l) of this
subsection shall be allocated to the commission for its reasonable and
necessary costs associated with reviewing for approval, applications
for the registration of waste tire facilities.




(3) A waste tire recycling registration shall expire 60
months from the date of issuance unless the waste tire recycling
facility changes ownership prior to that time. [A waste tire recycling
registration is transferable contingent upon prior executive director
approval. A change in the federal tax identification number will
constitute a change of ownership.]
(4)-(7) (No change.)
(b)-(f) (No change.)
§330.855. Requirements for Registration for a Waste Tire Energy
Recovery Facility.
(a) Registration requirements for a waste tire energy recovery
facility.
(1)-(2) (No change.)
(3) A waste tire energy recovery registration shall expire
60 months from the date of issuance unless the facility changes
ownership prior to that time. [A waste tire energy recovery facility
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TITLE 40. SOCIAL SERVICES AND AS-
SISTANCE
Part XX. Texas Workforce Commission
Chapter 801. Local Workforce Development
Boards
40 TAC §801.2
The Texas Workforce Commission proposes an amendment
to §801.2, Waiver Requirements, concerning waivers that
may be granted regarding service delivery, board staffing
and developmental services. The section clarifies terms and
circumstances in which waivers will be allowed. The section is
amended to streamline the process of obtaining a waiver and
clearly defines what a board must do to obtain a waiver.
The Texas Labor Code, as amended by Chapter 655, Acts of
the 74th Legislature, 1995, requires the Commission to estab-
lish objective criteria for granting waivers to local workforce de-
velopment boards. The amendment deletes statutory defini-
tions from the rule as such information is repetitive and unnec-
essary, and the amendment clarifies that operational functions,
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such as intake, eligibility determination, assessment and refer-
ral, are included within the meaning of "workforce training and
services." The amendment also clarifies that the Commission
will issue a recommendation on submitted waiver requests to
the Texas Council on Workforce and Economic Competitive-
ness. Finally, the proposed amendment replaces the require-
ment that certain documentation be submitted with the request
with a provision granting the Commission discretion in identify-
ing what documents may be needed to support a request for
a waiver. This would allow greater flexibility in submitting and
reviewing requests for waivers.
Emily Zimmet, Deputy Director of Operational Services, has
determined that for the first five-year period the section is in
effect, there will be minimal fiscal implications for state or local
government as a result of enforcing or administering the section.
There will be no additional costs to state government as a
result of enforcing or administering the rule. Reductions in
costs to the state will depend on program consolidation and
local involvement and cannot be estimated. Any costs to
local governments choosing to operate under a plan including
waivers are entirely within the control of the local government
and cannot be estimated.
Ms. Zimmet, also has determined that for each year of the first
five years the section is in effect, the public benefit anticipated
as a result of enforcing the section will be improved coordination
of and access to workforce training and services programs at
the local level. There will be no effect on small businesses.
There may be minimal economic impact as a result of this
amendment, but it is impossible to estimate at this time.
Written comments on the proposal may be submitted to
Emily Zimmet, Operational Services, Texas Workforce
Commission Building, 101 East 15th Street, Room 144T,
Austin, Texas 78778 (512) 463-6045. E-mail address:
emily.zimmet@twc.state.tx.us
The amendment is proposed under Texas Labor Code, Title 4,
§302.063, as amended by Chapter 655, Acts of the 74th Leg-
islature, 1995, which provides the Texas Workforce Commis-
sion with the authority to develop objective criteria for the grant-
ing of waivers under Texas Civil Statutes, Government Code,
§§2308.264, 2308.267, and 2308.312.
No other statute, article or code will be affected by this
proposal.
§801.2. Waivers [Waiver Requirements].
(a) Purpose of Rule. The Workforce and Economic Com-
petitiveness Act, §§2308.264, 2308.267, and 2308.312, Government
Code, Vernon’s Texas Codes Annotated, sets forth prohibitions re-
garding service delivery, board staffing, and developmental services.
Only under exceptional circumstances will waivers from such prohi-
bitions be allowed. [The Commission’s decision on a waiver request
shall be final.]
[(b) Definitions. The following words and terms, when used
in this section, shall have the following meanings unless the context
clearly requires otherwise.
[(1) Board–A local workforce development board as cre-
ated under the Workforce and Economic Competitiveness Act.
[(2) Developmental services–Program services designed
to increase a participant’s basic education and skill level, including
adult basic education courses, GED preparatory courses, adult literacy
programs, and occupational skills training.
[(3) One-Stop services–Services provided at a Career
Development Center established by a board, including, but not limited
to:
[(A) access to labor market information in the work-
force area;
[(B) individual education, training, and employment
referral services;
[(C) independent assessment of individual needs and
the development of an individual service strategy;
[(D) centralized and continuous case management and
counseling;
[(E) support services, including, child care assistance,
student loans, and other forms of financial assistance required to
participate in and complete training;
[(F) uniform eligibility determination of state and
federal benefit programs, including Food Stamp Employment and
Training and unemployment insurance benefits; and
[(G) other employment services, such as job readiness
seminars, life skills programs, and job search seminars.
[(4) Operational functions–Intake, eligibility determina-
tion, assessment, and referral.
[(5) Person–Any individual, sole proprietorship, partner-
ship, corporation or other legal entity.
[(6) Workforce development–Includes workforce educa-
tional programs and workforce training and services.
[(7) Workforce education–Articulated career-path pro-
grams and the constituent courses of those programs that lead to
initial or continuing licensing or certification or associate degree-
level accreditation and that are subject to:
[(A) initial and ongoing state approval or regional or
specialized accreditation;
[(B) a formal state evaluation that provides the basis
for program continuation or termination;
[(C) state accountability and performance standards;
and
[(D) a regional or statewide documentation of the
market demand for labor according to employers’ needs.
[(8) Workforce training and services–Training and ser-
vices programs that are not "workforce education."]
(b)[(c)] Independent Service Delivery. A board is prohibited
from directly providing workforce training and servicesincluding
operational functions normally associated with such services
such as intake, eligibility determination, assessment, and referral
unless a waiver is obtained. [A board is prohibited from directly
providing operational functions.]
(c)[(d)] Separate Staffing. The board’s staff must be em-
ployed separately and independently of any person that provides
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workforce training and services, as described in subsection (b)
of this section, unless the board arranges for independent eval-
uation of any other workforce services provided by the staffing
organization and obtains a waiver. [A board may employ profes-
sional, technical and support staff to carry out its strategic planning,
oversight, and evaluation functions. The staff employed by the board
must be employed separately and independently of any person that
provides workforce training and services. The independent nature of
the board’s staff shall be ensured through employment policies or
contractual provisions.]
(d)[(e)] Developmental Services. A person who provides "one-
stop" services at a Career Development Center may not also provide
developmental servicesunless a waiver is obtained. [Persons
seeking developmental services must be referred to the full range
of services available in the region and must not be unduly influenced
to participate in any training services made available by a particular
provider.]
(e)[(f)] Requesting a Waiver . [of the Requirements.]
(1) Waiver requests should be submitted to the Com-
mission and contain detailed justification as specified in the re-
spective statutes. The Commission will forward a recommenda-
tion to the Texas Council on Workforce and Economic Compet-
itiveness for a determination. [The board may submit its written
request for a waiver under subsection (c), (d), or (e) of this section
to the Commission at any time in the board’s planning process, in-
cluding at the time of submission of the strategic plan.]
(2) In recommending action on such requests, the
Commission will apply only the criteria specified in the respective
statutes.[A request for a waiver of any of the requirements under
subsection (c), (d), or (e) of this section must contain the following:
[(A) a detailed justification for the waiver, including,
but not limited to:
[(i) cost-effectiveness;
[(ii) prior experience;
[(iii) geographic and budgetary considerations;
[(iv) availability of qualified applicants; and
[(v) a detailed proposal for the provision of such
services should a waiver be granted.
[(B) Documentation of the process used to solicit
proposals for the provision of necessary services, including, but not
limited to:
[(i) the process used to notify the public and in-
terested parties of the solicitation of proposals for the provision of
necessary services;
[(ii) details regarding any proposals or inquiries
received as a result of public notice and solicitation for proposals,
including responses given to any inquiries received;
[(iii) criteria used to evaluate any proposals re-
ceived; and
[(iv) methodology used to determine the lack of any
existing qualified alternative.]
(3) The Commission may require a board to submit
documentation as outlined in the Texas Workforce Planning
Guidelines and/or Workforce Development Letters to support its
waiver request.
(f)[(g)] Duration of Waiver.
(1) A waiver may be granted for a period less than, but
not to exceed, the effective term of an approved plan and budget.
(2) A waiver may be conditioned upon the board’s
completion of measures taken to eliminate the need for a waiver.
[(h) Changed Circumstances. If the Commission becomes
aware of a change in circumstances materially affecting its decision
to grant a waiver, the Commission may review its decision and require
the board to submit information regarding the continued need for the
waiver.]
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on January 21, 1997.
TRD-9700950
Esther L. Hajdar
Director of Legal Services
Texas Workforce Commission
Earliest possible date of adoption: March 3, 1997
For further information, please call: (512) 936–0469
♦ ♦ ♦
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WITHDRAWN  RULES
An agency may withdraw a proposed action or the remaining effectiveness of an emergency action by filing a
notice of withdrawal with the Texas Register. The notice is effective immediately upon filling or 20 days
after filing as specified by the agency withdrawing the action. If a proposal is not adopted or withdrawn
within six months of the date of publication in the Texas Register, it will automatically be withdrawn by the
office of the Texas Register and a notice of the withdrawal will appear in the Texas Register.
TITLE 7. BANKING AND SECURITIES
Part VII. State Securities Board
Chapter 113. Registration of Securities
7 TAC §113.12
The State Securities Board has withdrawn from consideration
for permanent adoption the proposed amendment to §113.12,
which appeared in the October 15, 1996, issue of the Texas
Register (21 TexReg 10143).





Effective date: January 21, 1997
For further information, please call: (512) 305-8300
♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION
Part VI. Texas Motor Vehicle Commis-
sion
Chapter 103. General Rules
16 TAC §103.4
The Texas Motor Vehicle Commission has withdrawn from
consideration for permanent adoption the proposed amendment
to §103.4, which appeared in the December 6, 1996, issue of
the Texas Register (21 TexReg 11694).
Issued in Austin, Texas, on January 21, 1997.
TRD–9700938
Brett Bray
Director, Motor Vehicle Division
Texas Motor Vehicle Commission
Effective date: January 21, 1997
For further information, please call: (512) 463–8630
♦ ♦ ♦
Part VIII. Texas Racing Commission
Chapter 319. Veterinary Practices and Drug Test-
ing
Subchapter A. General Provisions
16 TAC §319.7
The Texas Racing Commission has withdrawn from consider-
ation for permanent adoption the proposed amendment, which
appeared in the November 15, 1996, issue of the Texas Reg-
ister (21 TexReg 11152).





Effective date: January 15, 1997
For further information, please call: (512) 833–6699
♦ ♦ ♦
16 TAC §319.7
The Texas Racing Commission has withdrawn from consider-
ation for permanent adoption the proposed amendment, which
appeared in the October 11, 1996, issue of the Texas Register
(21 TexReg 9752).





Effective date: January 15, 1997
For further information, please call: (512) 833–6699
♦ ♦ ♦
TITLE 22. EXAMINING BOARDS
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The Texas State Board of Medical Examiners has withdrawn
from consideration for permanent adoption the proposed
amendment §174.3, which appeared in the January 7, 1997,
issue of the Texas Register (22 TexReg 101).
Issued in Austin, Texas, on January 22, 1997.
TRD-9700984
Bruce A. Levy, M.D., J.D.
Executive Director
Texas State Board of Medical Examiners
Effective date: January 22, 1997
For further information, please call: (512) 305-7016
♦ ♦ ♦
TITLE 31. NATURAL RESOURCES AND
CONSERVATION
Part XX. Edwards Aquifer Authority
Chapter 701. Filing and Processing of Permit
Applications
Subchapter D. Administrative Review of Decla-
ration of Historical Use
31 TAC §701.51
The Edwards Aquifer Authority has withdrawn from considera-
tion for permanent adoption the proposed new §701.51, which
appeared in the November 12, 1996, issue of the Texas Reg-
ister (21 TexReg 11078).





Effective date: February 7, 1997
For further information, please call: (210) 222–2204
♦ ♦ ♦
Chapter 721. Interim Critical Period Manage-
ment Rules
Subchapter D. Maximum Allowable Usage and
Enforcement
31 TAC §721.34
The Edwards Aquifer Authority has withdrawn from considera-
tion for permanent adoption the proposed new §721.34, which
appeared in the September 3, 1996, issue of the Texas Regis-
ter (21 TexReg 8415).





Effective date: February 7, 1997
For further information, please call: (210) 222–2204
♦ ♦ ♦
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ADOPTED RULES
An agency may take final action on a section 30 days after a proposal has been published in the Texas
Register. The section becomes effective 20 days after the agency files the correct document with the Texas
Register, unless a later date is specified or unless a federal statute or regulation requires implementation of
the action on shorter notice.
If an agency adopts the section without any changes to the proposed text, only the preamble of the notice and
statement of legal authority will be published. If an agency adopts the section with changes to the proposed
text, the proposal will be republished with the changes.
TITLE 1. ADMINISTRATION
Part IV. Office of the Secretary of State
Chapter 75. Automobile Club
The Office of the Secretary of State adopts amendments to
§§75.2, 75.11-75.13, 75.31, 75.33 and 75.34, concerning the
regulation of automobile clubs, without changes to the proposed
text as published in the November 22, 1996, issue of the
Texas Register (21 TexReg 11337). The amendments are
necessary to conform the Sections to Chapter 722 of the Texas
Transportation Code (the "Code"), and to make non-substantive
language corrections.
The amendments to §§75.2 and 75.11-75.13 revise the statu-
tory references to reflect the proper citations under the Code.
In addition, the amendments to §§75.11-75.13 delete the word
"salesman", to conform with the Code’s use of the term," agent".
The amendment to §75.31, concerning the revocation or sus-
pension of an automobile club certificate of authority, reflects
that an appeal from a final decision by the Secretary of State is
subject to the Administrative Procedure Act ("APA"), and must
be filed with a Travis County district court.
Section 75.33 is amended to indicate that the APA specifies the
type of notice required before the institution of proceedings to
revoke or suspend an automobile club certificate of authority.
The amendment to §75.34 indicates that the State Office
of Administrative Hearings will set the time and location for
hearings held pursuant to the Automobile Club Services Act.
No comments were received regarding adoption of the amend-
ments.
Application for Certificate of Authority
1 TAC §75.2
The amendment is adopted under the Texas Government Code,
§2001.004(1), which provides the Secretary of State with the
authority to prescribe and adopt rules.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on January 21, 1997.
TRD-9700882
Clark Kent Ervin
Assistant Secretary of State
Office of the Secretary of State
Effective date: February 11, 1997
Proposal publication date: November 22, 1996




The amendments are adopted under the Texas Government
Code, §2001.004(1), which provides the Secretary of State with
the authority to prescribe and adopt rules.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on January 21, 1997.
TRD-9700883
Clark Kent Ervin
Assistant Secretary of State
Office of the Secretary of State
Effective date: February 11, 1997
Proposal publication date: November 22, 1996
For further information, please call: (512) 463–5570
♦ ♦ ♦
Revocation and Suspension of Certificate
1 TAC §§75.31, 75.33, 75.34
The amendments are adopted under the Texas Government
Code, §2001.004(1), which provides the Secretary of State with
the authority to prescribe and adopt rules.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on January 21, 1997.
TRD-9700884
Clark Kent Ervin
Assistant Secretary of State
Office of the Secretary of State
Effective date: February 11, 1997
Proposal publication date: November 22, 1996
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For further information, please call: (512) 463–5570
♦ ♦ ♦
TITLE 7. BANKING AND SECURITIES
Part VII. State Securities Board
Chapter 129. Administrative Guidelines for Reg-
istration of Asset-Backed Securities
7 TAC §§129.1-129.9
The State Securities Board adopts new §§129.1-129.9,
concerning administrative guidelines for registration of asset-
backed securities. Section 129.1 was adopted with three
changes to the proposed text as published in the October 15,
1996, issue of the Texas Register (21 TexReg 10143). First,
a change was made to §129.1(b)(5)(C), to make the definition
of "affiliate" more consistent with the definition of "affiliate"
contained in §107.2 of the Board’s rules, relating to Definitions.
Second, a cross-reference to the definition of "rating agency"
was added to the definition of "investment grade" contained in
§129.1(b)(13). Finally, "limited liability company" was added
to the list contained in the definition of "person" located at
§129.1(b)(23). Sections 129.2-129.9 were adopted without
changes and will not be republished.
The new sections substantially reflect the guidelines for regis-
tration of asset-backed securities adopted by the North Ameri-
can Securities Administrators Association, Inc. ("NASAA"), with
the exception that, as was noted in the proposal, certain items
were removed from the list of representations prohibited in the
subscription agreement.
The new rules will provide a substantial degree of consistency
with uniform guidelines for the registration of asset-backed
securities.
One comment letter was received on the proposals. The letter,
from Cadwalader, Wickersham & Taylor, commented against
the adoption of the proposal without substantial revisions
thereto. The letter requested the Board to create an exception
from the applicability of the guidelines for investment grade-
rated asset-backed securities. The letter also asked the Board
to consider a variety of changes to the guidelines previously
suggested by the commenter to NASAA during its comment
period on the guidelines on which for these sections were
based. The Board disagrees. These sections already contain
numerous exceptions from the applicability of its provisions
for asset-backed securities with an investment grade rating.
The sections would provide more guidance to filers than the
more general "fair, just and equitable" standard for review
which would be used in the absence of these sections. The
remaining modifications suggested were previously considered,
addressed, and resolved in NASAA’s development of the
guidelines which form the basis for these rule sections.
The new sections are adopted under Texas Civil Statutes, Arti-
cle 581-28-1. Section 28-1 provides the Board with the authority
to adopt rules and regulations necessary to carry out and im-
plement the provisions of the Texas Securities Act, including
rules and regulations governing registration statements and ap-
plications; defining terms; classifying securities, persons, and
matters within its jurisdiction; and prescribing different require-
ments for different classes.
§129.1. Introduction.
(a) Application.
(1) These guidelines apply to the registration of asset-
backed securities, as defined in subsection (b)(7) of this section, and
will be applied by analogy to similar securities issued by issuers
that are not required to register as an investment company under the
Investment Company Act of 1940.
(2) While applications not conforming to the standards
contained in this chapter shall be looked upon with disfavor, where
good cause is shown, certain guidelines may be modified or waived
by the Securities Commissioner.
(b) Definitions. The following words and terms, when used
in this chapter, shall have the following meanings, unless the context
clearly indicates otherwise.
(1) Acquisition cost - The cost of an eligible asset as
reflected on the issuer’s balance sheet, net of applicable acquisition
expenses and origination fees.
(2) Acquisition criteria - The specified characteristics an
eligible asset is required to possess in order for it to be sufficiently
similar to other eligible assets to make possible a reliable prediction
of the cash flows associated with the eligible assets when pooled in
large numbers.
(3) Acquisition expenses - All direct and indirect expenses
incurred by the issuer in connection with the selection and acquisition
of eligible assets, whether or not acquired, other than origination fees.
(4) Administrator - Referred to as "Securities Commis-
sioner" throughout these guidelines.
(5) Affiliate - With respect to another person, any of the
following:
(A) any person directly or indirectly owning, control-
ling, or holding, with power to vote, 10% or more of the outstanding
voting securities of such other person;
(B) any person 10% or more of whose outstanding
voting securities are directly or indirectly owned, controlled, or held,
with power to vote, by such other person;
(C) any person that directly, or indirectly through
one or more intermediaries, controls or is controlled by, or is under
common control with, the person specified;
(D) any executive officer, director, trustee, or partner
of such other person; or
(E) any legal entity for which such person acts as an
executive officer, director, trustee, or partner.
(6) Allowed expenses - Trustee fees, ongoing fees paid to
rating agencies, servicing fees, origination fees, acquisition expenses,
liquidation expenses, bank service charges, taxes, attorneys’ fees, au-
dit fees, and other direct charges incurred by the issuer in the ordinary
course of the issuer’s business, exclusive of organizational and offer-
ing expenses, conversion expenses, and extraordinary expenses.
(7) Asset-Backed securities - Securities that provide a
stated rate of return to security holders and that are primarily serviced
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as to both return of investment and return on investment by the cash
flow from designated eligible assets, excluding:
(A) the securities of an investment company subject
to the Investment Company Act of 1940; and
(B) equity interests in limited partnerships or other
direct investment vehicles subject to other applicable registration
guidelines.
(8) Cash flow - The amount of cash generated from
operations, calculated in compliance with Financial Accounting
Standard 95, plus receipts from the disposition or liquidation of
eligible assets.
(9) Collections account - The bank account created to
receive cash flow generated by the eligible assets and to maintain
the segregation of such cash from other assets of the servicer.
(10) Conversion expenses - The expenses associated with
changing from one servicer to another servicer or one trustee to
another trustee.
(11) Credit enhancement - Insurance, letters of credit,
lines of credit, over collateralization, seller recourse, reserve accounts,
senior claim, guarantees, and other arrangements intended to decrease
the likelihood of default on the asset-backed securities.
(12) Eligible assets - Financial or commercial assets,
either fixed or revolving, which are:
(A) generally homogenous in nature;
(B) subject to reasonably objective valuation;
(C) for other than asset-backed securities with an
investment grade rating, self-liquidating or easily liquidated; and
(D) for other than asset-backed securities with an
investment grade rating, capable of generating a predictable cash flow.
(13) Investment grade - A rating that is in one of the four
highest rating categories as determined by a rating agency as defined
in paragraph (25) of this subsection.
(14) Issuer - The entity formed to issue the asset-backed
securities and to hold ownership of, or a security interest in, the
eligible assets.
(15) Liquidation expenses - The expenditures necessary to
convert residual or non-performing eligible assets, or any underlying
collateral, into cash, including expenditures necessary to collect on
insurance or other credit enhancements.
(16) Net worth - The excess of total assets over total
liabilities as determined by generally accepted accounting principles.
(17) Obligor - A person obligated to make the payments
on or under an eligible asset.
(18) Operating account - The bank account created to
receive offering proceeds and revenues from the collections account
which are not required to be transferred to the trust account, and from
which payments are made for additional eligible assets and allowed
expenses.
(19) Organizational and offering expenses - All expenses
incurred in connection with and in preparing the asset-backed se-
curities for registration and subsequently offering and distributing
the asset-backed securities to the public. Organizational and offer-
ing expenses include, but are not limited to, total underwriting and
brokerage discounts and commissions (including fees of the under-
writers’ attorneys), initial fees paid to rating agencies, expenses for
printing, engraving, mailing, salaries of employees while engaged in
sales activity, charges of transfer agents, registrars, trustees, escrow
holders, depositaries, experts, expenses of qualification of the sale of
the securities under federal and state laws, including taxes and fees,
and accountants’ and attorneys’ fees.
(20) Origination fees - All fees, commissions, or other
consideration, other than the purchase price of the eligible assets,
paid by any party to any party in connection with the origination and
sale of eligible assets to the issuer. Origination fees does not include
professional fees paid to attorneys, accountants, appraisers, initial
fees paid to rating agencies, and similar professionals for providing
routine professional services, which fees shall be deemed acquisition
expenses.
(21) Originator - An entity, which may or may not be
the sponsor, that creates or originates, directly or indirectly, eligible
assets to be sold or pledged, to the issuer.
(22) Paying agent - The trustee or other entity responsible
for disbursing funds from the trust account to the security holders
in satisfaction of the issuer’s obligation for payments on the asset-
backed securities.
(23) Person - Any natural person, partnership, limited
liability company, corporation, association, trust, or other legal entity.
(24) Prospectus - The primary disclosure document(s), by
whatever name known, utilized for the purpose of offering and selling
asset-backed securities to the public.
(25) Rating agency - Standard and Poor’s Ratings Group,
a division of McGraw Hill Company; Moody’s Investors Service,
Inc.; Fitch Investors Service, Inc.; Duff and Phelps Credit Rating
Co.; or a successor to any of the foregoing.
(26) Security holders - The persons in whose names the
issuer’s asset-backed securities are held and to whom payments
pursuant to the terms of the trust agreement are entitled to be made.
(27) Servicer - The entity responsible for the management
of the issuer’s assets and the conversion of such assets into the
cash flow necessary to make stated payments on the asset-backed
securities.
(28) Servicing agreement - The contract that establishes
the responsibilities and compensation of the servicer.
(29) Servicing fees - Compensation paid to the servicer
pursuant to the terms of the servicing agreement.
(30) Special purpose entity - A trust, corporation, partner-
ship, limited liability company, or other legal entity formed for the
purpose of making one or more offerings of asset-backed securities,
holding an ownership interest or a security interest in the eligible
assets, and forwarding the cash flows from the eligible assets to the
security holders.
(31) Sponsor - Any person directly or indirectly instru-
mental in organizing, wholly or in part, an issuer or any person, other
than the trustee, who will control, manage, or participate in the man-
agement of an issuer or its assets. Not included is any person whose
only relationship with the issuer is that of an independent servicer of
the issuer’s eligible assets, and whose only compensation is as such.
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"Sponsor" does not include wholly independent third parties such as
attorneys, accountants, rating agencies, and underwriters whose only
compensation is for professional services rendered in connection with
the offering of asset-backed securities.
(32) Stated rate of return - A return where the security
holder is entitled to receive either:
(A) a stated principal amount;
(B) interest on the principal amount (which may be a
notional principal amount) calculated by reference to:
(i) a fixed rate, or
(ii) a standard or formula which does not reference
any change in the market value or fair value of eligible assets;
(C) interest on a principal amount (which may be a
notional principal amount) calculated by reference to:
(i) auctions among security holders and prospective
security holders, or
(ii) a periodic remarketing of the asset-backed se-
curity;
(D) an amount representing specified fixed or variable
portions of the interest generated by the underlying eligible assets; or
(E) any combination of subparagraphs (A)-(D) of this
paragraph.
(33) Trust account - The bank account created to receive
funds from the collections account and the operating account and
from which payments are made on the asset-backed securities of the
issuer.
(34) Trust agreement - The governing document(s), by
whatever name, which defines the pooling arrangements and which
establishes the rights, privileges, duties, and responsibilities of the
trustee, the issuer, the security holders, and, in some cases, the
servicer in connection with the issuance of the asset-backed securities.
The trust established by the trust agreement may or may not be a
taxable entity and it may or may not serve as the issuer of the asset-
backed securities. The trust agreement may include the servicing
agreement.
(35) Trustee - The financial institution meeting the re-
quirements under §129.5 of this title (relating to Requirements of
Trustees) which is party to the trust agreement and which has the
primary responsibility of representing the interests of the security
holders by assuring the terms of the trust agreement are enforced.
(36) Trustee fees - The fees and other consideration paid
to the trustee for performing services under the trust agreement.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.





Effective date: February 11, 1997
Proposal publication date: October 15, 1996
For further information, please call: (512) 305-8300
♦ ♦ ♦
TITLE 22. EXAMINING BOARDS
Part X. Texas Funeral Service Commis-
sion
Chapter 203. Licensing and Enforcement - Spe-
cific Substantive Rules
22 TAC §§203.4, 203.6, 203.15, 203.17, 203.30, 203.32
The Texas Funeral Service Commission adopts amendments to
§203.4 regarding the Transfer of Licenses Prohibited, §203.6
concerning Provisional Licensees, §203.15 concerning Re-
quirements for Reciprocal Licenses, §203.17 concerning Clar-
ification of Other Facilities Necessary in a Preparation Room,
§203.30 concerning Continuing Education as a Condition for Li-
cense Renewal, and the adoption of new §203.32, concerning
State Agency Action as Basis for License Suspension, Revo-
cation, or Denial, without changes to the proposed text as pub-
lished in the December 6, 1996, issue of the Texas Register
(21 TexReg 11702)
The amendments are being adopted to allow more time and
clarify the requirements for reporting a change in funeral es-
tablishment ownership, allow provisional license fees to be pro-
rated and increase the educational requirements for becoming
a licensed embalmer in Texas, expand the eligibility of recipro-
cal licensing of out of state individuals, enlarge the number of
facilities eligible and the equipment required regarding prepara-
tion rooms, and increase the continuing education requirements
of licensees by two hours each for the next four license peri-
ods. The new section is being adopted to implement statutory
actions by other state agencies regarding individuals licensed
by the commission who are in default of their obligations under
state law.
Comments were received from Gerald L. Miller and Percy Par-
sons. All comments submitted, including those not specifically
referenced herein, were fully considered by the commission.
One comment opposing the gradual increase in the number
of continuing education hours required beyond ten hours was
received. This commentator also suggested that the type of
continuing education courses offered should focus more on
the laws and rules of the commission. The commission found
that continuing education requirements of licensed individuals
should be gradually increased 2 hours per year to a minimum
of 16 hours to enhance the professional skills of licensees. The
current rules address the general nature of the type of courses
that may be offered.
Another comment suggested that an additional rule defining the
term "embalming" may be necessary to clarify rule 203.17(b)(3).
The Commission found that such a definition may be helpful
and future rule revisions may include such a rule. Presently,
the term "embalmer" is defined and minimum standards for
embalming are contained in the rules.
The amendments and new rule are adopted pursuant to Texas
Civil Statutes, Article 4582b, §5, which authorizes the Texas
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Funeral Service Commission to adopt rules to administer the
statute.
The adopted amendments and new rule affect Texas Civil
Statutes, Article 4582b.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Funeral Service Commission
Effective date: February 7, 1997
Proposal publication date: December 6, 1996
For further information, please call: (512) 479–7222.
♦ ♦ ♦
TITLE 25. HEALTH SERVICES
Part II. Texas Department of Mental
Health and Mental Retardation
Chapter 409. Medicaid Programs
Subchapter J. Reimbursement for Services in In-
stitutions for Mental Diseases (IMD)
25 TAC §409.374
The Texas Department of Mental Health and Mental Retardation
(TDMHMR) adopts an amendment to §409.374, concerning
institutions for mental diseases (IMD) without changes to the
proposed text as published in the August 23, 1996, edition of
the Texas Register (21 TexReg 7938-7939).
The adopted amendments would provide clarification of the
time line for which initial and continued stay authorizations
for eligible recipients of IMD services must be submitted by
enrolled providers to the office of Medicaid Administration. The
requirement for submission of the request for initial authorization
would be within seven calendar days of the first day for which
Medicaid reimbursement will be requested. Additionally, the
maximum number of days for which continued stay will be valid
would be extended from 30 to 31 days.
Operating agency responsibility for reimbursement of inpatient
hospital services in IMDs was vested in TDMHMR by the
single state Medicaid agency, the Health and Human Services
Commission, following the approval of a similar rule proposal at
the July 1996 meeting of the Medical Care Advisory Committee.
The proposed amendments were additionally approved by the
TDMHMR Medicaid Guidance Team and the state Medicaid
director.
A public hearing was held on September 9, 1996, during which
no oral or written testimony concerning the proposed amend-
ments was given. There was no written comment received by
the department concerning the proposed amendments during
the required thirty day public comment period.
The section is adopted under the Texas Health and Safety
Code, Title 7, §532.015, which provides the Texas Board of
Mental Health and Mental Retardation with rulemaking powers;
and under the provisions of Texas Government Code, Chapter
531, §531.021, which provides the Health and Human Services
Commission with the authority to administer federal medical
assistance funds.
The amendment affects the Texas Human Resources Code
§22.002 and §32.001- .040 and Texas Government Code,
Chapter 531, §531.021.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on January 22, 1997.
TRD-9700981
Ann Utley
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: February 12, 1997
Proposal publication date: August 23, 1996
For further information, please call: (512) 206–4516
♦ ♦ ♦
TITLE 30. ENVIRONMENTAL QUALITY
Part I. Texas Natural Resource Conserva-
tion Commission
Chapter 210. Use of Reclaimed Water
Subchapter A. General Provisions
30 TAC §§210.1–210.9
The Texas Natural Resource Conservation Commission (com-
mission) adopts new §§210.1-210.9, 210.21-210.25, 210.31-
210.36, and 210.41-210.46, concerning the use of reclaimed
water (i.e., treated wastewater); general requirements for pro-
ducers, providers, and users of reclaimed water; quality criteria;
specific uses and reporting requirements for reclaimed water;
and alternative and pre-existing reclaimed water systems. Sec-
tions 210.1-210.3, 210.6, 210.23, and 210.25 are adopted with
changes to the proposed text as published in the July 26, 1996,
issue of the Texas Register (21 TexReg 6961). Sections 210.4,
210.5, 210.7-210.9, 210.21, 210.22, 210.24, 210.31-210.36,
and 210.41-210.46 are adopted without changes and will not
be republished.
EXPLANATION OF ADOPTED RULE
The purpose of the sections is to clarify, strengthen, and up-
date requirements relating to water quality criteria and design
and operational requirements. The requirements will continue
to encourage and facilitate the reuse of treated domestic waste-
water effluent from municipal wastewater treatment facilities for
beneficial purposes; assist in the conservation of surface and
groundwater; ensure the protection of public health; protect the
quality of surface and ground water; and help ensure an ad-
equate supply of water for present and future needs. These
sections do not affect any current requirements necessitating
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the need for a water right or amendment, if applicable to a par-
ticular reclaimed water use or activity.
The sections establish criteria for the authorization of reclaimed
water activities. The sections will protect the health of persons
who might normally come into contact with reclaimed water;
protect against adverse effects from reclaimed water should
crops be irrigated with reclaimed water; and ensure that the
conveyance, storage, and use of reclaimed water will not cause
adverse effects upon surface water, ground water, and soil
resources. These sections will not modify, in any way, the
requirements for the producer, provider and/or user to hold the
appropriate water rights relating to the use of state water.
TAKINGS IMPACT ASSESSMENT
The commission has prepared a Takings Impact Assessment
for these rules pursuant to Texas Government Code Annotated,
§2007.043. The following is a summary of that assessment.
The specific purpose of the proposed rule is to ease the
burden on the commission and those regulated by the rule
in authorizing the use of reclaimed water. Promulgation and
enforcement of these rules will not create a burden on private
real property which is the subject of the rules.
HEARING AND COMMENTERS
A public hearing was held August 13, 1996, in Austin. No
public testimony was offered at the public hearing. The
public comment period closed on August 26, 1996. The
commission received 11 written comments on the proposal
from the following: Cities of Amarillo, Fort Worth, Lubbock,
and Wichita Falls; Fisher & Newsom, P.C., Attorneys at Law;
Kemp, Smith, Duncan & Hammond, P.C., Attorneys at Law
(Kemp, Smith); Lloyd, Gosselink, Fowler, Blevins & Mathes,
P.C., Attorneys at Law (Lloyd, Gosselink); Strasburger & Price,
L.L.P., Attorneys and Counselors; Vinson & Elkins Attorneys at
Law (V & E); Jones & Carter, Inc., Consulting Engineers; and
Malcolm Pirnie, Inc., Engineers, Scientists & Planners.
COMMENTS ON GENERAL PROVISIONS
Fisher & Newsom commented that §210.1 was unclear as to
the applicability of these rules to entities that currently operate
under wastewater discharge permits that authorize the disposal
of treated effluent by irrigation; particularly the applicability of
the rules to the user of effluent where the effluent disposal
occurs on land that is not owned by the permittee. They
proposed to add the following language to §210.1 (relating
to Consolidated Permits): "or to the user of such treated
wastewater identified in the producer’s wastewater discharge
permit authorizing disposal by irrigation."
The commission agrees that the rules are intended to apply to
the user as well as the producers of the effluent for reuse and
the proposed language clarifying this has been added to this
section.
The City of Wichita Falls expressed concern about distinguish-
ing the responsibility between a producer, provider, and user.
Section 210.2(a) states that the requirements in this chapter
must be met by producers, providers, or users of reclaimed wa-
ter. The city interpreted the word "or" to indicate that only one
of the three (producers, providers, users) will be held respon-
sible for a given requirement in the chapter, but feel that the
responsibility for some requirements are unclear. They pointed
out several examples.
The commission agrees that delineation of responsibility could
be made more clear. The purpose of the section is to
point out that the producer, provider, and user have different
responsibilities throughout this chapter. There are parts within
this chapter where the same responsibility may fall on one, two,
or all three parties. Therefore, in response to the comment,
the commission has substituted "and/or" for the "or" in the
referenced sentence.
Jones and Carter and the City of Lubbock stated that the rules
would discourage the general public from using reclaimed water
because of stringent restrictive conditions.
The commission disagrees. The adopted rule removes many
of the restrictions that were in the previous rules. For example:
1. A wastewater permittee can now apply to the commission
for the use of their reclaimed water for its own needs. Also, a
permittee can now irrigate around its own plant without applying
to the commission for an amendment to a Chapter 305 permit;
2. The owner of a wastewater plant can now apply to the
commission and get approval to supply an area with reclaimed
water by simply notifying the commission when a new user is
added. Under the old rule, each user had to be approved by
the commission before they could use the reclaimed water;
3. The pond liner requirements are amended to allow a
permeability of 10-4 centimeters per second (cm/sec) for the
majority of the state when used to store effluent treated to the
higher standard. Under the previous rule, all reclaimed water
storage ponds were required to meet a permeability of 10-7 cm/
sec; and
4. The previous rule required a user that stored reclaimed water
for a period of time of 24 hours or longer to re-disinfect the
water to meet the fecal coliform limits prior to use on food crops
or landscaped areas. This requirement has been removed as
unnecessary since the initial disinfection is adequate to protect
human health.
Fisher & Newsom commented that the reuse or reclamation of
water in the state which has already been put to the beneficial
use authorized by a water right should not be subject to
additional water rights permitting requirements under Texas
Water Code Chapter 11. Reuse is attractive where state
water is otherwise not generally available for the permitting of
additional water rights within the basin or watershed in question.
In many instances, if it is assumed that a new permit must be
obtained in order to use reclaimed water, such a permit could be
denied due to lack of water available for further appropriation
due to downstream rights as the reclaimed water user would
be considered "junior" in status. Such a requirement would
be tantamount to a determination that treated effluent must be
returned to the basin of origin, yet such a requirement has never
been specified by our court decisions or statutes.
The commission disagrees with this comment. Pursuant to
§11.122 of the Texas Water Code, if a water rights holder has
a water right for one use and uses the water for another use,
then the water rights holder would have to amend the water right
(i.e., a general domestic water supplier, who sells the reclaimed
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water to a farmer, who wants to irrigate his fields outside of the
service area of the water supply). The water rights holder would
then need to amend the water rights to allow the irrigation of
the fields. However, a water right holder may use and reuse
the water for the authorized purposes and in accordance with
the water prior to the return of the water to the stream.
Kemp, Smith expressed concern about proposed requirements
in §210.4(e)(1) providing that a change in the boundary of the
service area will require prior commission approval. Kemp,
Smith gave an example of a neighborhood in which four of
20 lots convert to reclaimed water. Each separate site would
be a separate approved service area. Then, if three other lots
connect later, each of these single lots would have to go through
the notification process. The commentor feels consideration
should be given to an "area-wide" service area approval process
that can receive one approval in advance of future applications
of reclaimed water. This procedure would create the need for
incremental service area boundary approvals in many cases.
The commission agrees in part with the commenter. The intent
of the rules is for the entire neighborhood to be approved
under a reclaimed water service area. If the provider asked
to serve the whole neighborhood, and was approved, then the
provider would not be required to notify the executive director
of anyone added or subtracted from the system. This would
not be considered a major change. Under the rule, a major
change would be: a change in the boundary of the approved
service area; the addition of a new producer; major changes in
the intended use, such as conversion from irrigation of a golf
course to residential irrigation; or, changes from Type I use to
Type II use, or Type II use to Type I use. The rule has been
amended to clarify this intent.
Fisher & Newsom commented that §210.6 combines the re-
sponsibilities of a reclaimed water producer and provider into
one section. The commenter states it is not clear whether the
commission intends the duties listed under §210.6 to overlap, or
to be partitioned among the parties in cases where the provider
of the reclaimed water is not the producer of the reclaimed wa-
ter. The commenter also points out similar problems in §210.24.
Fisher & Newsom state that §210.6 would be clearer if three
separate subsections were developed, with each subsection
setting forth all the individual responsibilities and duties of the
respective producer, provider, and user. In situations where the
producer, provider, and user are not the same, the rules should
recognize a clear delineation of their respective responsibilities.
The commission agrees with the commenter that a subpara-
graph to §210.6 should be added to individually outline the re-
sponsibilities of the producer, provider, and user when they are
not the same. Accordingly, new paragraphs and subparagraphs
have been added to §210.6.
The City of Amarillo commented that two problems existed in
§210.7: the user may not use reclaimed water that cannot
be beneficially used; and that the definition of Beneficial
Use indicates that reclaimed water must be "economically
necessary." The city maintains that such a strict definition of
beneficial use is a hindrance to the user who must make
decisions to "demand" reclaimed water based on a specific
situation. A broader definition of Beneficial Use was suggested
which would provide a remedy for the problems in this section.
The commission agrees with the comment and has modified
the definition.
DEFINITIONS
The City of Amarillo commented on §210.3 (relating to the
definition of Beneficial Use). The city states the definition is
abstract and contains no express link to reclaimed water. The
city proposed the following definition: "Beneficial use - An
economic use of treated wastewater in accordance with the
purposes, applicable requirements, and quality criteria of this
chapter, and which takes the place of potable and/or raw water
that could otherwise be needed from another source. The use
of reclaimed water in a quantity either less than or more than the
economically optimal amount may be considered a beneficial
use as long as it does not constitute a nuisance."
The commission agrees with the commenter that the definition
may be too "abstract" and has modified the definition.
Kemp, Smith commented that definition of "producer" limits a
producer to one "that produces reclaimed water by treating do-
mestic wastewater." The commenter believed that the definition
of "producer" should be modified to include all municipal waste-
water.
The commission agrees with the commenter and municipal
wastewater has been added to the definition.
Lloyd, Gosselink and V & E requested that the definition of
"Reclaimed Water" also include industrial wastewater.
The commission disagrees with this comment. The term indus-
trial wastewater is too broad to be added without categorizing
which type and quality of industrial effluent may be appropri-
ate for reuse. However, the commission has proposed a new
Chapter 210, Subchapter E, which was published in October
22, 1996, issue of the Texas Register, which will set forth the
requirements for the use of industrial reclaimed water.
Kemp, Smith commented that the definition of "reclaimed
water" includes the treatment of both "domestic or municipal
wastewater" and is inconsistent with the definition of "producer."
The commission agrees with the comment and has changed
the definition of producer.
Kemp, Smith commented on the definition of "nuisance," stating
that "the definition is unorthodox and that the classical definition
of a nuisance is any use, activity, or condition of land which
substantially interferes with the normal use and enjoyment of
one’s property. Bible Baptist Church v. City of Cleburne,
848 S.W.2d. 826, 829 (Tex. App.-Waco) 1993, error denied).
The concept of "[tending] to be injurious to, or which adversely
affects human health or welfare, animal life, vegetation, or prop-
erty" is too vague when considered under nuisance concepts.
This definition should be reconsidered and the proper tort con-
cepts should be matched with the injury to be prohibited."
The commission agrees in part with the commenter and has
added language to further clarify the definition.
GENERAL REQUIREMENTS FOR THE PRODUCTION, CON-
VEYANCE, AND USE OF RECLAIMED WATER
Jones & Carter commented that there are inconsistent require-
ments in §210.22(e) because a wastewater treatment plant with
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a required effluent quality of 10-15-3 may discharge directly to a
receiving stream; however, if the plant discharges to an effluent
holding pond (initial holding pond), this pond may not overflow
into the stream during dry weather.
The commission agrees with the commenter that effluent
(reclaimed water) in the initial holding pond may be of higher
quality than what is required for discharge to a local receiving
stream. However, if the commission would allow the reclaimed
water to be discharged from the holding pond, then the user
would need to get a discharge permit for the new point source.
Jones & Carter commented on §210.23 which provides that
holding ponds are required to be sealed by means of some ac-
cepted type of liner in an attempt to prevent groundwater con-
tamination. Jones & Carter commented that this is inconsistent
with current discharge permit authorizations because a 10-15-3
permitted effluent can be discharged with no further considera-
tion to prevent groundwater contamination.
The commission disagrees with this comment. It is inappro-
priate to compare effluent discharge criteria to a holding pond
with a constant static head to a surface stream where mixing
or flowing conditions almost always exist. For these reasons,
it is much more likely that a pond will contaminate the ground-
water than surface water in the state. Therefore, the pond liner
requirements are reasonable and necessary to protect ground-
water quality.
Fisher & Newsom commented the definition of restricted or
unrestricted landscapes and Type I and II uses, as they relate
to a golf course, are unclear regarding whether the commission
considers a golf course to be a "restricted" or "unrestricted"
landscaped area. The rules define restricted landscaped area
as an area with public access restricted by legal means or a
physical barrier. The definition for a restricted landscaped area
includes a golf course as an example. Fisher & Newsom further
commented that, §210.32(l)(B) uses the phrase "golf courses
with unrestricted public access." Hence, the rule appears
to contemplate circumstances in which the legal or physical
barriers are either nonexistent or inadequate to qualify the golf
course as a restricted landscaped area. The commenter also
states that because the standards applicable to the two types
of landscaped areas are so diverse, greater definition of the
nature and content of the "legal barriers" would be of great
assistance to those affected by the proposed rules. Section
210.32(2) sets forth additional examples for when a golf course
could apply Type II reclaimed water and seems to indicate that
simply applying irrigation effluent during times when the public
does not have access may be insufficient to qualify an otherwise
"unrestricted" area as acceptable for Type II reclaimed water
use. There is no mention of legal or physical barriers in this
subsection.
The commission responds that in most cases a golf course
using reclaimed water will need to meet Type II standards only.
The owners of most golf courses restrict the use of the course to
playing golf. They do not allow children to play on the courses,
or other activities to take place on the course. However, there
may be a few golf courses that are adjacent to a park, school,
or ball field where public access may not be limited, thereby
increasing the likelihood that activities other than golf may take
place on the golf course. In these cases, the Type I standard
would apply to protect public health and safety.
The City of Amarillo commented that the terms "degrad-
ing,""adversely," and "ground water contamination" are vague
in §210.22(d) and §210.23(c)(1), since the ultimate potential
use of ground water may be as a drinking water source.
The city commented that this section should explicitly contain
reference to such a purpose, with "degrade" and "adversely
affecting" meaning "untreatable to drinking water standards
without extraordinary expense."
The terms "degrading" or "degradation," "adversely" and
"groundwater contamination" are taken directly from §26.401
of the Texas Water Code. In the code, there is discussion of
legislative findings and a discussion of existing and potential
uses. While the "ultimate potential use of groundwater" may
indeed be as a drinking water source to the City of Amarillo,
the rules are intended to be applied statewide. Throughout
other regions of the state, ground water has other existing
and potential uses including spring flow, aquaculture, industrial
processes and in some cases, even wildlife habitat. By
changing the meaning of these terms to include "untreatable
to drinking water standards without extraordinary expense," a
single use, drinking water, is adopted as a statewide standard,
and the language implies that contamination is permissible so
long as it can be "economically" treated. This is clearly not the
intent of §26.401 of the Texas Water Code.
By using the terms originally proposed, substantial flexibility is
given to both the agency and the party seeking to benefit under
the rule. The broad language allows tailoring ground water
protection to preserve the ground water quality for a variety
of uses under a variety of conditions. The language found in
Chapter 210, as with that found in §26.401, is purposely not
prescriptive for this reason.
Malcolm Pirnie, Inc. commented that the reference in
§210.23(a) to a five-year floodplain should be further defined
by some standard, such as "defined by FEMA or local flood
control agencies." Malcolm Pirnie, Inc., further commented
that the five-year floodplain is not a commonly defined water
surface elevation, potentially complicating demonstration of
compliance for applicants.
The assumption under the rules is that the five-year floodplain
is the floodway of the drainage area and the rule has been
clarified accordingly.
Malcolm Pirnie, Inc. also commented that §210.23(c)(3) should
be clarified by providing that "in-situ clay soils meeting the
soil’s liner requirements shall be excavated and re-compacted
a minimum of six inches below planned grade to assure a
uniformly compacted finished surface." Malcolm Pirnie, Inc.
indicated that this practice reflects industry standards.
The commission agrees and the suggested sentence has been
added to the rules.
Malcolm Pirnie, Inc. commented that the proposed earthen
pond lining requirements in §210.23(c)(4)(B), include both gra-
dation/Atterberg limits and 10-7 cm/sec permeability is a signifi-
cant departure from the existing Chapter 310 requirements, and
conflicts with earthen pond lining requirements defined in both
Chapter 285 and Chapter 317.
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The commission agrees that the requirements in the subpara-
graph is different from what was in the previous Chapter 310
rules. The provision is written using the requirements that are
being put in all water quality permits being issued by the com-
mission and what is being proposed in the revision to Chapter
317 (Design Criteria for Sewerage System).
Malcolm Pirnie, Inc. commented that the proposed increase for
the synthetic liner from 20 mil to 40 mil in §210.23(c)(5) seems
justifiable and defendable; however, similar coordination with
the TNRCC Groundwater Group should be completed to assure
conflicts in the rules are resolved.
The commission agrees. The executive director staff is cur-
rently reviewing the lining requirements in all of the water pro-
grams so conflicts within the rules can be resolved and be con-
sistent program-wide.
The City of Amarillo commented that §210.23(d)(3) is confusing.
The city requests the paragraph be revised to read "All soil liners
must be of compacted material having a permeability less than
or equal to 1 x 10-4 cm/sec, at least 24 inches thick, compacted
in lifts no greater than six inches each."
The commission agrees with the comment and has revised the
paragraph.
Malcolm Pirnie, Inc. commented that the reference in
§210.23(e) to "leak-resistant" tank be changed to "leak-proof."
The commission agrees and the language has been modified.
Malcolm Pirnie, Inc. asked in §210.24(d) who is required to do
the water balance, re-chlorination of the effluent, to the nitrogen
balance requirements, and limits on total dissolved solids in this
section.
The commission responds that the water balance should be
done by the user of the reclaimed water using a water balance
method that is appropriate for the particular crop and its uses.
The balance should also account for the nitrogen load and the
TDS on the crop. The requirement for the regrowth of infectious
microorganisms within a piping system is addressed by periodic
testing for fecal coliform by the user and the provider.
Malcolm Pirnie, Inc. commented that the additional requirement
in §210.25 for distribution system valving and/or reduced-
positive-pressure backflow preventers may be appropriate to
assure that pressurized system line breaks will not result in
large releases of reclaimed water to the environment.
The commission agrees with the comment and has amended
the rule to provide for the use of a distribution system valving
system to prevent unauthorized releases and discharges.
Malcolm Pirnie, Inc. commented that §210.25(b) should be
restructured for clarity.
The commission agrees with the comment. The alternatives
provided in the rule have been combined and renumbered.
Malcolm Pirnie, Inc. suggested deleting from §210.25(c)
"...when trenched..." since several installation methods are
available. Also it was suggested that reclaimed water lines
should be installed less than two feet below potable water lines.
The commission agrees and the language has been changed,
accordingly.
Malcolm Pirnie, Inc. commented that the third sentence refer-
ence to "lift station" in §210.25(e), may be more appropriately
stated as "pump station" for the likely closed-circuit distribution
systems infrastructure.
The commission disagrees with this comment because the
design of these lift stations are referenced to 30 TAC Chapter
317 (Design Criteria for Sewerage System) as lift stations.
Malcolm Pirnie, Inc. asked whether in §210.25(h) the material
that must be submitted to the executive director is analogous to
construction shop drawing/sample submittal. The commentor
also asked whether the executive director will review and
approve materials.
The reference to §317.1(a)(3)-(4) is currently correct. The
commission is currently revising this chapter and reference will
be modified then. The commission has currently published
a proposed rule that modifies the review requirements of the
executive director.
Malcolm Pirnie, Inc. commented that strict compliance with
American Water Works Association potable water standards
may be excessive in §210.25 and §210.25(i). For example,
open top storage tanks may be acceptable for reclaimed water
and coatings systems should not necessarily have to meet
National Science Foundation potable water contact standards.
As an alternative it is recommended we include the following
at the end of this section for clarification: "...except for health-
based standards strictly related to potable water storage and
contact practices, where appropriately less restrictive standards
may be applied." or similar language. Also, it is recommended
that the last sentence read: "and construction practices to be
followed."
The commission agrees and the language has been modified.
The City of Amarillo commented that the word "labeling" should
be deleted in §210.25(b).
The commission agrees with the commenter and the word has
been deleted.
The City of Amarillo comments that §210.25(b)(1) and (3)
be combined into one paragraph. The city recommends the
following language: (1) Signs having a minimum size of eight
inches by eight inches, as shown in Figure 1, shall be posted at
all storage areas and on all hose bibs and faucets. The signs
shall read, in both English and Spanish, "Reclaimed Water, Do
Not Drink" or include some similar warning.
The commission agrees with the commenter and the two
sentences have been combined.
The City of Amarillo suggested that the word "should" be
replaced with "shall" in §210.25(b)(2).
The commission agrees and has modified the language.
The City of Amarillo commented that the second sentence
in §210.25(g) needs to be clarified to read "All buried piping
installed after the effective date of these rules shall be one of
the following: manufactured in purple, painted purple, taped
with purple metallic tape, or bagged in purple."
The commission agrees and the language has been changed.
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QUALITY CRITERIA AND SPECIFIC USES FOR RECLAIMED
WATER
Malcolm Pirnie, Inc. had the following comment regarding
§210.32(a)(7): The existing rule requirement for blue dyeing
of reclaimed toilet flush water has been omitted. While not
commonly practiced, the use of toilet water closet storage for
drinking/cooking water during potable water service interruption
is still reasonably possible. Dyeing appears to be an inexpen-
sive tool to avoid this possibility. If this is a problem due to
complexities such as the distribution system size and multiple
uses, alternate warning labels on the inside lid of toilet water
closets may provide alternately acceptable protection."
The commission has dropped the requirement for dyeing water
blue in water closets because of the new requirement that
all piping within a building shall be color coded purple. The
commission believes the possibility for someone to get their
water from a water closet is very slim.
Kemp, Smith commented that §210.33 is devoid of a no-odor
requirement. In general, the quality standards should set a
standard for this aesthetics parameter to ensure users that
adjacent property owners will not have objections to the use
of reclaimed water based on odor.
The commission disagrees with the commenter. The water
quality standards set for Type I and Type II use should not
cause an objectionable odor. The reclaimed water may have a
mild chlorine odor if the water comes directly from the chlorine
contact chamber.
The City of Wichita Falls and Jones & Carter commented that
the cross references made to Figure 1, Figure 2, and Figure 3
within §210.33(l) and §210.33(2) were not included in the July
26, 1996, publication of the Texas Register.
The commission disagrees. The figures were published in the
Tables and Graphics section of the Texas Register (21 TexReg
7106).
Jones & Carter commented on §210.34 and §210.36, stating
that reclaimed water users are required to take one to two
samples per week and submit a monthly report to the TNRCC
regarding water quality and volume of reclaimed water used.
The user directly pumping from the creek, downstream from a
wastewater treatment plant, is not required to submit tests and,
therefore, is not subjected to the related testing costs. The
City of Lubbock also commented that Type II effluent quality
requirements are too restrictive for agriculture farmland use.
The commission disagrees with the commenters. The user is
not required to sample the reclaimed water or submit monthly
reports to the executive director. These requirements are
the responsibility of the producer. The producer must test
the reclaimed water at the wastewater treatment plant site
and report monthly to the executive director. The testing
frequency for the reclaimed water in most cases is less than
what is required by the discharge permit. Where sampling
requirements are for the same effluent as required in the
permit, the producer may sample once and report the results to
satisfy both the permit and requirements of this chapter. The
commission does recommend that the user test the reclaimed
water periodically for fecal coliform. The commenter is correct
that a user pumping water directly from a stream is not required
to test or submit results to the executive director, but the user
will need to have a water right permit from the commission to
use the water. However, the commission would, in this case,
also recommend periodic testing of the water. Type II effluent
quality limitations are based on the commission definition for
secondary treated effluent.
Kemp, Smith commented that §210.35 is merely a recommen-
dation, and assumed that it does not constitute a regulatory
requirement. The commenter recommended that this require-
ment be deleted and placed in a regulatory guidance document.
The commission disagrees with the commenter that the section
be deleted from rule. The rule does not require the user
or the provider to do additional testing, as the testing is
the responsibility of the producer. The commission does
recommend that the user or provider do periodic testing of fecal
coliform and desires to provide this guidance to them in the
rules.
Malcolm Pirnie, Inc. suggested that the following language
be added to §210.35: "if the commission concludes that
no other specific disinfection residual or distributed water
quality standards are warranted, systems should generally be
designed, to assure that reclaimed water quality standards
defined in §210.33 are met at all application points in the
distribution system. Maintenance of a secondary disinfectant
residual in Type I distribution system is recommended where
potential regrowth of infectious microorganisms may occur."
The commission disagrees. Section 210.35 recommends
that the user should test on a periodic basis. If the fecal
coliform number is showing potential regrowth of infectious
microorganisms, then it is up to the user and/or provider to take
action to resolve it.
ALTERNATIVE AND PRE-EXISTING RECLAIMED WATER
SYSTEMS
The City of Amarillo commented that the response periods in
sections §210.43 and §210.44 should be shortened from 60
days to 30 days.
The commission disagrees with this comment. Due to the
current staffing level, it would be hard for the executive director
to consistently process all applications within 30 days.
The City of Fort Worth stated it is unclear what requirements
must be met under §210.44 by a pre-existing reclaimed water
system.
The commission may review cases where the effluent from a
wastewater treatment plant is used to irrigate a nearby field and
this activity has not been approved by the commission or the
executive director. If the irrigation is taking at the treatment
plant site, then this activity will be authorized by §210.5(c).
STATUTORY AUTHORITY
The new sections are adopted under the Texas Water Code,
§5.102, which provides the commission with general powers
to carry out duties under the Texas Water Code and §5.103,
which provides the commission with the authority to adopt any
rules necessary to carry out the powers and duties under the
provisions of the Texas Water Code and other laws of this state.
22 TexReg 1108 January 31, 1997 Texas Register
The new sections are adopted under the Texas Water Code,
§5.103, which provides the Texas Natural Resource Conserva-
tion Commission with the authority to adopt any rules necessary
to carry out its powers and duties under the provisions of the
Texas Water Code and other laws of this state and to establish
and approve all general policy of the commission.
§210.1. Applicability.
This chapter applies to the reclaimed water producer, provider, and
user. If the entity which is the producer of the reclaimed water is the
same as the user, then the use of reclaimed water is permissible only
if the use occurs after the wastewater has been treated in accordance
with the producer’s wastewater permit and the permit provides for an
alternative means of disposal during times when there is no demand
for the use of the reclaimed water. This chapter does not apply to
treatment or disposal of wastewater permitted by the commission
in accordance with the requirements of Chapter 305 of this title
(relating to Consolidated Permits), or to the user of such treated
wastewater identified in the producer’s wastewater discharge permit
authorizing disposal by irrigation. This chapter does not apply to
those systems authorized under Chapter 285 of this title (relating to
On-Site Wastewater Treatment) which utilizes surface irrigation as
an approved disposal method.
§210.2. Purpose and Scope.
(a) The purpose of this chapter is to establish general
requirements, quality criteria, design, and operational requirements
for the beneficial use of reclaimed water which may be substituted
for potable water and/or raw water. As defined and specified in this
chapter, the requirements must be met by producers, providers, and/
or users of reclaimed water. Specific use categories are defined with
corresponding reclaimed water quality requirements. These criteria
are intended to allow the safe utilization of reclaimed water for
conservation of surface and ground water; to ensure the protection
of public health; to protect ground and surface waters; and to help
ensure an adequate supply of water resources for present and future
needs.
(b) The commission has defined other types of reclaimed
water activity in separate regulations, including §309.20 of this title
(relating to Land Disposal of Sewage Effluent) and §297.1 of this
title (relating to Definitions). These regulations do not modify those
definitions. The term reclaimed water is limited in scope for the
purpose of this rule as defined in §210.3 of this title (relating to
Definitions).
(c) Approval by the executive director of a reclaimed wa-
ter use project under this chapter does not affect any existing water
rights. If applicable, a reclaimed water use authorization in no way
affects the need of a producer, provider and/or user to obtain a sep-
arate water right authorization from the commission.
(d) Reclaimed water projects approved under this chapter
do not require a new or amended waste discharge permit from
the commission except as provided in §210.5 of this title (relating
to Permits Required). Persons who desire to develop projects
not specifically authorized by this chapter may seek authorization
pursuant to provisions of Subchapter D or apply for a new or amended
waste discharge permit under Chapter 305 of this title (relating to
Consolidated Permits).
§210.3. Definitions.
The following words and terms when used in this chapter shall have
the following meanings unless the context clearly indicates otherwise.
Beneficial use-An economic use of wastewater in accordance with the
purposes, applicable requirements, and quality criteria of this chapter,
and which takes the place of potable and/or raw water that could
otherwise be needed from another source. The use of reclaimed water
in a quantity either less than or the economically optimal amount




-Five-day biochemical oxygen demand.
CBOD
5
-Five-day carbonaceous biochemical oxygen demand.
CFU-Colony forming units.
Domestic wastewater-Waste and wastewater from humans or house-
hold operations that are discharged to a wastewater collection system
or otherwise enters a treatment works. Also, this includes waterborne
human waste and waste from domestic activities such as washing,
bathing, and food preparation, including greywater and blackwater,
that is disposed in an on-site wastewater system as defined in Chapter
285 of this title (relating to On-Site Wastewater Treatment).
DRASTIC-A classification system for comparing land units on the
basis of their vulnerability to ground-water pollution, a detailed
description of which is found in Appendix 1 of this chapter.
Figure 1: 30 TAC §210.3
Edwards Aquifer-That portion of an arcuate belt of porous, water
bearing, predominantly carbonate rocks known as the Edwards and
Associated Limestones in the Balcones Fault Zone trending from west
to east to northeast in Kinney, Uvalde, Medina, Bexar, Comal, Hays,
Travis, and Williamson counties; and composed of the Salmon Peak
Limestone, McKnight Formation, West Nueces Formation, Devil’s
River Limestone, Person Formation, Kainer Formation, Edwards
Formation, and Georgetown Formation. The permeable aquifer
units generally overlie the less-permeable Glen Rose Formation to
the south, overlie the less-permeable Comanche Peak and Walnut
formations north of the Colorado River, and underlie the less-
permeable Del Rio Clay regionally. (See Chapter 213 of this title
(relating to Edwards Aquifer).) Edwards Aquifer Recharge zone-
Generally, that area where the stratigraphic units constituting the
Edwards Aquifer crop out, and including the outcrops of other
geologic formations in proximity to the Edwards Aquifer, where
caves, sinkholes, faults, fractures, or other permeable features would
create a potential for recharge of surface waters into the Edwards
Aquifer. The recharge zone is identified as that area designated as
such on official maps located in the offices of the commission and
the Edwards Underground Water District. (See Chapter 213 of this
title (related to Edwards Aquifer).)
Food crop-Any crops intended for direct human consumption.
Initial holding pond-An impoundment which first receives reclaimed
water from a producer at the quality levels established by this chapter,
not including subsequent holding ponds.
Geometric mean-Then
th
root of the product of all measurements made
in a particular period of time, for example in a month’s time, where
n equals the number of measurements made. In the alternative, the
geometric mean can also be computed as the antilogarithm of the sum
of the logarithm of each measurement made. Where any measurement
using either computation method equals zero, it must be substituted
with the value of one.
l-Liter.
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Landscape impoundment-Body of reclaimed water which is used for
aesthetic enjoyment or which otherwise serves a function not intended
to include contact recreation.
Leak detection system-A system or device designed, constructed,
maintained, and operated with a pond that is capable of immediately
detecting a release of leachate or reclaimed water that migrates
through a liner. The system may typically include a leachate
collection system along with either leak detection sensors or view
ports.
Municipal wastewater-Waste or wastewater discharged into a publicly
owned or a privately owned sewerage treatment works primarily
consisting of domestic waste.
mg/l-Milligram per liter.
NTU-Nephelometric turbidity units.
Nuisance-Any distribution, storage, or use of reclaimed water, in such
concentration and of such duration that is or may tend to be injurious
to or which adversely affects human health or welfare, animal life,
vegetation, or property, or which interferes with the normal use and
enjoyment of animal life, vegetation, or property.
On-channel pond-An impoundment wholly or partially within a
definite channel of a stream in which water flows within a defined
bed and banks, originating from a definite source or sources. The
water may flow continuously or intermittently, and if intermittently,
with some degree of regularity, dependent on the characteristics of
the source or sources.
Permit or permitted-A written document issued by the commission
or executive director in accordance with Chapter 305 of this title
(relating to Consolidated Permits) which, by its conditions, may
authorize the permittee to construct, install, modify, or operate,
in accordance with stated limitations, a specified facility for waste
discharge, including a wastewater discharge permit.
Pond system-Wastewater facility in which primary treatment followed
by stabilization ponds are used for secondary treatment and in which
the ponds have been designed and constructed in accordance with
applicable design criteria. (See Chapter 317 of this title (relating to
the Design Criteria for Sewerage Systems).)
Producer-A person or entity that produces reclaimed water by treating
domestic wastewater or municipal wastewater, in accordance with
a permit or other authorization of the Agency, to meet the quality
criteria established in this chapter.
Provider-A person or entity that distributes reclaimed water to a
user(s) of reclaimed water. For purposes of this chapter, the reclaimed
water provider may also be a reclaimed water producer.
Reclaimed water-Domestic or municipal wastewater which has been
treated to a quality suitable for a beneficial use, pursuant to the
provisions of this chapter and other applicable rules and permits.
Restricted landscaped area-Land which has vegetative cover to which
public access is controlled in some manner. Access may be controlled
by either legal means (e.g. state or city ordinance) or controlled by
some type of physical barrier (e.g., fence or wall). Example of such
areas are: golf courses; cemeteries; roadway rights-of-way; median
dividers.
Restricted recreational impoundment-Body of reclaimed water in
which recreation is limited to fishing, boating and other non-contract
recreational activities.
Single grab sample-An individual sample collected in less than 15
minutes.
Spray irrigation-Application of finely divided water droplets using
artificial means.
Subsequent holding pond-A pond or impoundment which receives
reclaimed water from an initial holding pond where the quality of the
water changes after management in the initial holding pond, due to
factors which may include:
(A) the addition of water occurs such as contributions
from surface water or ground water sources, but not including
contributions of reclaimed water, domestic wastewater, or municipal
wastewater;
(B) some type of utilization of the reclaimed water for a
beneficial use occurs; or
(C) commingling of reclaimed water with surface water
runoff where it occurs between storage in an initial holding pond and
the subsequent holding pond.
Surface irrigation-Application of water by means other than spraying
so that contact between the edible portion of any food crop and the
irrigation water is prevented.
Type I reclaimed water use-Use of reclaimed water where contact
between humans and the reclaimed water is likely.
Type II reclaimed water use-Use of reclaimed water where contact
between humans and the reclaimed water is unlikely.
Unrestricted landscaped area-Land which has had its plant cover
modified and access to which is uncontrolled. Examples of such
areas are: parks; school yards; greenbelts; residences.
User-Person or entity utilizing reclaimed water for a beneficial use, in
accordance with the requirements of this chapter. A reclaimed water
user may also be a producer or a provider.
§210.6. Responsibilities.
The producer of reclaimed water will not be liable for misapplication
of reclaimed water by users, except as provided in this section. Both
the reclaimed water provider and user have, but are not limited to,
the following responsibilities:
(1) The reclaimed water producer shall:
(A) transfer reclaimed water of at least the minimum
quality required by this chapter at the point of delivery to the user
for the specified use;
(B) sample and analyze the reclaimed water and report
such analyses in accordance with §210.34 and §210.36(b) of this
title (relating to Sampling and Analysis and Record keeping and
Reporting, respectively); and
(C) notify the executive director in writing within five
days of obtaining knowledge of reclaimed water use not authorized
by the executive director’s reclaimed water use approval.
(2) The reclaimed water provider shall:
(A) assure construction of reclaimed water distribu-
tion lines or systems in accordance with this chapter and in accor-
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dance with §210.25 of this title (relating to Special Design Criteria
for Reclaimed Water Systems);
(B) transfer reclaimed water of at least the minimum
quality required by this chapter at the point of delivery to the user
for the specified use;
(C) notify the executive director in writing within
five (5) days of obtaining knowledge of reclaimed water use not
authorized by the executive director’s reclaimed water use approval;
and
(D) not be found in violation of this chapter for the
misuse of the reclaimed water by the user if transfer of such water is
shut off promptly upon knowledge of misuse regardless of contract
provisions.
(3) The reclaimed water user shall:
(A) use the reclaimed water in accordance with this
chapter; and
(B) maintain and provide records as required by
§210.36(a) of this title (relating to Recordkeeping and Reporting).
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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♦ ♦ ♦
Subchapter B. General Requirements for the Pro-
duction, Conveyance, and Use of Reclaimed Water
30 TAC §§210.21–210.25
The new sections are adopted under the Texas Water Code,
§5.103, which provides the Texas Natural Resource Conserva-
tion Commission with the authority to adopt any rules necessary
to carry out its powers and duties under the provisions of the
Texas Water Code and other laws of this state and to establish
and approve all general policy of the commission.
§210.23. Storage Requirements for Reclaimed Water.
(a) Except for authorized on-channel ponds, storage facilities
for retaining reclaimed water prior to use shall not be located within
the floodway.
(b) Except as provided by subsection (e) of this section,
all initial holding ponds must be lined in accordance with either
subsection (c) or (d) of this section, as appropriate.
(c) All initial and subsequent holding ponds containing Type
I and Type II effluent, located within the recharge zone of the
Edwards Aquifer, as defined in Chapter 213 of this title (relating
to Edwards Aquifer), and all initial holding ponds containing Type
II effluent, located in a vulnerable area as defined by a rating of
110 or greater on the statewide"Ground-Water Pollution Potential
- General, Municipal, and Industrial Sources"(DRASTIC) map (as
shown in Figure 1 of this chapter), shall conform to the following
requirements:
(Figure 1: 30 TAC §210.23(c)).
(1) The ponds, whether constructed of earthen or other
impervious material, shall be designed and constructed so as to
prevent groundwater contamination;
(2) Soils used for pond lining shall be free from foreign
material such as paper, brush, trees, and large rocks;
(3) All soil liners must be of compacted material, at least
24 inches thick, compacted in lifts no greater than six inches thick
and compacted to 95% of Standard Proctor Density. In-situ clay
soils meeting the soils liner requirements shall be excavated and re-
compacted a minimum of six inches below planned grade to assure
a uniformly compacted finished surface.
(4) Soil liners must meet the following particle size
gradation and Atterberg limits:
(A) 30% or more passing a number 200 mesh sieve;
and
(B) a liquid limit of 30% or greater; and a plasticity
index of 15 or greater and have a permeability less than or equal to
1 X 10-7 cm/sec;
(5) Synthetic membrane linings shall have a minimum
thickness of 40 mils with a leak detection system. In situ liners
at least 24 inches thick meeting a permeability less than or equal to
1 X 10-7 cm/sec are acceptable alternatives;
(6) Certification shall be furnished by a Texas Registered
Professional Engineer that the pond lining meets the appropriate
criteria prior to utilization of the facilities; and
(7) Soil embankment walls shall have a top width of at
least five feet. The interior and exterior slopes of soil embankment
walls shall be no steeper than one foot vertical to three feet horizontal
unless alternate methods of slope stabilization are utilized. All soil
embankment walls shall be protected by a vegetative cover or other
stabilizing material to prevent erosion. Erosion stops and water seals
shall be installed on all piping penetrating the embankments.
(d) All initial holding ponds designed to contain Type I
effluent, located outside of the recharge zone of the Edwards Aquifer,
and Type II effluent, located in areas in the state not identified
in subsection (c) of this section shall conform to the following
requirements:
(1) The ponds, whether constructed of earthen or other
impervious materials, shall be designed and constructed so as to
prevent groundwater contamination;
(2) Soils used for pond lining shall be free from foreign
material such as paper, brush, trees, and large rocks;
(3) All soil liners must be of compacted material having
a permeability less than or equal to 1 x 10-4 cm/sec, at least 24 inches
thick, compacted in lifts no greater than 6 inches each;
(4) Synthetic membrane linings shall have a minimum
thickness of 40 mils. In situ liners at least 24 inches thick meeting
a permeability less than or equal to 1 X 10-4 cm/sec are acceptable
alternatives;
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(5) Certification shall be furnished by a Texas Registered
Professional Engineer that the pond lining meets the appropriate
criteria prior to utilization of the facilities; and
(6) Soil embankment walls shall have a top width of at
least five feet. The interior and exterior slopes of soil embankment
walls shall be no steeper than one foot vertical to three feet horizontal
unless alternate methods of slope stabilization are utilized. All soil
embankment walls shall be protected by a vegetative cover or other
stabilizing material to prevent erosion. Erosion stops and water seals
shall be installed on all piping penetrating the embankments.
(7) An alternative method of pond lining which provides
equivalent or better water quality protection than provided under
this section may be utilized with the prior approval of the executive
director.
(8) A specific exemption may be obtained from the
executive director if, after the review of data submitted by the
reclaimed water provider or user, as appropriate, the executive
director determines containment of the reclaimed water is not
necessary, considering:
(A) soil and geologic data, and ground water data,
including its quality, uses, quantity and yield; and
(B) adequate demonstration that impairment of
ground water for its actual or potential use will be prevented.
(e) Reclaimed water may be stored in leak-proof, fabricated
tanks.
(f) Subsequent holding ponds utilized for the receipt and
storage of reclaimed water of a quality that could cause or causes a
violation of a surface water quality standard or impairment of ground
water for its actual or intended use will also be subject to the storage
requirements of this section.
§210.25. Special Design Criteria for Reclaimed Water Systems.
(a) All hose bibs and faucets shall be painted purple and
designed to prevent connection to a standard water hose. Hose bibs
shall be located in locked, below grade vaults which shall be clearly
labeled as being of non-potable quality. As an alternative to the use
of locked, below grade vaults with standard hose bibs services, hose
bibs may be placed in a non-lockable service box which can only be
operated by a special tool so long as the hose bib is clearly labeled as
non-potable water, in accordance with subsection (b) of this section.
(b) One of the following requirements must be met by the
user or provider, for any area where reclaimed water is stored or
where there exist hose bibs or faucets:
(1) Signs having a minimum size of eight inches by eight
inches, as shown in Figure 1, shall be posted at all storage areas and
on all hose bibs and faucets reading, in both English and Spanish,
"Reclaimed Water, Do Not Drink" or similar warning.
(Figure 1: 30 TAC§210.25(b)(1));
(2) The area shall be secured to prevent access by the
public.
(c) Reclaimed water piping shall be separated from potable
water piping by a horizontal distance of at least nine feet. Where the
nine foot separation distance cannot be achieved, the reclaimed water
piping must meet the line separation requirements of Chapter 290 of
this title (relating to Water Hygiene).
(d) Where a reclaimed water line parallels a sewer line,
the reclaimed water line shall be constructed in accordance with
subsection (e) or (f) of this section. The horizontal separation
distance shall be three feet (outside to outside) with the reclaimed
water line at the level of or above the sewer line. Reclaimed
water lines which parallel sewer lines may be placed in the same
benched trench. Where a reclaimed water line crosses a sewer
line, the requirements of §290.44(e)(5)(B) of this title (relating to
Location of Water Lines) shall be followed, with "reclaimed water
line" substituted in §290.44(e) of this title (relating to Location of
Water Lines) for "water line."
(e) Reclaimed water lines which transport reclaimed water
under pressure shall be sized according to acceptable engineering
practices for the needs of the reclaimed water users. The designer
shall consider methods to prevent or maintain lines to mitigate the
effect of the deposition of solids in such lines. Pipe specified for
reclaimed water force mains shall be of a type having an expected
life at least as long as that of the lift station and shall be suitable for
he reclaimed water being pumped and operating pressure to which
it will be subjected. All pipe shall be identified in the technical
specifications with appropriate American Society for Testing and
Materials, American National Standard Institute, or American Water
Works Association (AWWA) standard numbers for both quality
control (dimensions, tolerance, and installation such as bedding or
backfill). All pipes and fittings shall have a minimum working
pressure rating of 150 pounds per square inch. Final plans and
specifications shall describe required pressure testing for all installed
reclaimed water force mains. Minimum test pressure shall be 1.5
times the maximum design pressure. Allowable leakage rates shall
be determined as described in §317.2(d)(4) of this title (relating to
Pressure Sewer Systems).
(f) Gravity flow reclaimed water lines shall meet the require-
ments of §317.2 (a) of this title (relating to General Requirements)
and §317.2(c) of this title (relating to High Velocity Protection). The
designer shall consider methods to prevent high velocity scour or
maintain line fluid velocity to mitigate the effects of the deposition
of solids in the gravity conveyance.
(g) All exposed piping and piping within a building shall
be either purple pipe or painted purple. All buried piping installed
after the effective date of these rules shall be one of the following:
manufactured in purple, painted purple, taped with purple metallic
tape, or bagged in purple. All exposed piping should be stenciled
in white with a warning reading "NON-POTABLE WATER." All
exposed or buried reclaimed water piping constructed at a wastewater
treatment facility is exempt from the color coding requirements of this
section.
(h) When applicable, in accordance with §317.1(a)(3)-(4) of
this title, (relating to General Provisions), the design of distribution
systems which will convey reclaimed water to a user shall be
submitted to the executive director and must receive an approval.
The design of the distribution systems must meet the requirements
of Chapter 317 of this title (relating to Design Criteria for Sewerage
Systems). Where a municipality is the plan review authority for
certain sewer systems which transport primarily domestic waste, in
accordance with §317.1(a)(5) of this title, in lieu of the commission,
design submittal will not be subject to submittal to the commission
and instead must be approved by the municipality. Materials shall
be submitted for approval by the executive director in accordance
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with the Texas Engineering Practice Act (Article 3271a, Vernon’s
Annotated Texas Statutes).
(i) All ground level and elevated storage tanks shall be de-
signed, installed, and constructed in accordance with current AWWA
standards with reference to materials to be used and construction prac-
tices to be followed, except for health-based standards strictly related
to potable water storage and contact practices, where appropriately
less restrictive standards may be applied.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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♦ ♦ ♦
Subchapter C. Quality Criteria and Specific Uses
for Reclaimed Water
30 TAC §§210.31–210.36
The new sections are adopted under the Texas Water Code,
§5.103, which provides the Texas Natural Resource Conserva-
tion Commission with the authority to adopt any rules necessary
to carry out its powers and duties under the provisions of the
Texas Water Code and other laws of this state and to establish
and approve all general policy of the commission.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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Subchapter D. Alternative and Pre-Existing Re-
claimed Water Systems
30 TAC §§210.41–210.46
The new sections are adopted under the Texas Water Code,
(Vernon 1995), §5.103, which provides the Texas Natural
Resource Conservation Commission with the authority to adopt
any rules necessary to carry out its powers and duties under
the provisions of the Texas Water Code and other laws of this
state and to establish and approve all general policy of the
commission.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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Chapter 281. Applications Processing
Subchapter A. Applications Processing
30 TAC §281.22
The Texas Natural Resource Conservation Commission (com-
mission) adopts an amendment to §281.22, concerning Referral
to Commission, without changes to the proposed text as pub-
lished in the October 11, 1996, issue of the Texas Register (21
TexReg 9756).
The purpose of the adopted amendments is to maintain con-
sistency with federal regulations applicable to the state Under-
ground Injection Control (UIC) Program and to maintain state
primacy for the UIC Program.
EXPLANATION OF ADOPTED RULE. Adopted §281.22 is
an amendment, per 40 Code of Federal Regulations (CFR)
§144.31(d), to prohibit the issuance of an injection well permit
until the agency has received a complete application.
HEARINGS AND COMMENTERS. There were no hearings,
and no comments were submitted on the proposed rule.
TAKINGS IMPACT ASSESSMENT. The commission has pre-
pared a Takings Impact Assessment for these rules pursuant to
Texas Government Code Annotated, §2007.043. The following
is a summary of that assessment. The specific purpose of the
rules is to incorporate federal language into current state regula-
tions so that the UIC program can maintain compliance with the
federal program. The rules will substantially advance this spe-
cific purpose by allowing the commission to maintain primacy,
and thus state control, for the UIC program. Promulgation and
enforcement of these rule amendments will not create a burden
on private real property.
This rule amendment is administrative in nature and does not
impose any additional or substantial burden on private real prop-
erty. UIC facilities are already subject to this federal require-
ment, this amendment merely incorporates the federal require-
ment into the state UIC program. Also, because this rulemaking
is reasonably taken to fulfill an obligation mandated by Federal
Law, this rule amendment is excepted from the Private Real
Property Preservation Act pursuant to §2007.3(b)(4) of Texas
Government Code (the "Act").
STATUTORY AUTHORITY. The amendment is adopted under
the Texas Water Code, §§5.103, 5.105, and 27.019, which
authorizes the commission to promulgate rules necessary to
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carry out the powers and duties under the provisions of the
Texas Water Code and other laws of the state, and under Texas
Health and Safety Code, §361.017 and §361.024 (Vernon
1992), which further authorizes the commission to promulgate
rules necessary to manage industrial solid waste and municipal
solid and hazardous wastes.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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Chapter 285. On-Site Sewage Facilities
The Texas Natural Resource Conservation Commission
(TNRCC or commission) adopts the repeal of §§285.11-
285.18, 258.51-285.63 and 285.101-285.109, relating to
on-site wastewater treatment, and adopts new Subchapters
A-I, §§285.1-285.7, 285.10-285.11, 285.20-285.21, 285.30-
285.36, 285.39, 285.40, 285.50-285.63, 285.70, 285.80,
285.90, and 285.91, relating to on-site sewage facilities.
New §§285.2-285.7, 285.10, 285.11, 285.20, 285.21, 285.30-
285.36, 285.39, 285.40, 285.50-285.57, 285.59-285.61,
285.80, 285.90, and 285.91 are adopted with changes to the
text as published in the July 16, 1996, issue of the Texas
Register (21 TexReg 6578). The repeal of §§285.11-285.18,
285.51-285.63 and 285.101-285.109 and new §§285.1, 285.58,
285.62, 285.63 and 285.70 are adopted without changes and
will not be republished.
EXPLANATION OF ADOPTED RULES
The purpose of this repeal and new rules is to eliminate
duplicate provisions with other chapters in this title and to revise
and update technical standards in response to the evolution of
on-site wastewater technology since 1990. In addition, these
new rules provide minimum levels of acceptable criteria to
assure that the proper on-site sewage facility (OSSFs) will be
installed in the state in order to eliminate and prevent health
hazards for the public and the waters in the state. These
new rules establish overall requirements for the use of such
technology as cluster systems, drip systems, intermittent sand
filters and leaching chambers which were not covered in the
current rules under this chapter.
In addition, the new rules concerning general program admin-
istration will clarify program operating procedures, better define
the commission’s relationship with authorized agents, establish
an additional class of installer and continuing education require-
ments for installers, and require the training and certification
for individuals performing site evaluations and inspections for
OSSF systems in the state. These new rules will implement
Senate Bill 1042 mandated by the 73rd Legislature (1993) which
authorized the commission to establish a certification procedure
for designated representatives of authorized agents and to pur-
sue civil and administrative penalties for violations of Chapter
366, Texas Health and Safety Code, or its rules.
TAKINGS IMPACT ASSESSMENT
The commission has prepared a Takings Impact Assessment
for these rules pursuant to Texas Government Code Annotated
§2007.043. The following is a summary of that Assessment.
The purpose of the on-site sewage facility (OSSF) rules is to
revise the state’s minimum OSSF standards such that they re-
flect past legislative changes, address newer technologies and
methodologies, and reduce inconsistency between state and lo-
cally administered programs. Data from this commission and
the U.S. Environmental Protection Agency (EPA) consistently
indicate that one of the largest components of non-point source
water pollution is the lack of adequate OSSF systems in the
state of Texas. Promulgation and enforcement of these rules
could affect private real property which is the subject of these
rules.
The "Texas Government Action Affecting Private Property Act",
as found in Chapter 2007 of the Texas Government Code,
applies to governmental actions which affect private property.
This statute provides that the regulation of on-site sewage
disposal systems is specifically exempted from the application
of that chapter. The specific exemption is found at Chapter
2007.003(b)(11)(B). Furthermore, the following exceptions to
the application of Chapter 2007 of the Texas Government Code,
§2007.003(b), apply to these rules:
(1) The Action is taken to prevent a public or private nuisance.
The purpose of the promulgation of these rules are authorized
by Chapter 366 of the Texas Health and Safety Code. That
Chapter provides that it is the public policy of this state to
eliminate and prevent health by properly regulating on-site
systems. These rules set forth minimum statewide standards
to further the stated policy. Chapter 341 of the Texas Health
and Safety Code provides that overflowing septic tanks are
statutorily defined as a nuisance condition. The promulgation
of this Chapter is for the purpose of preventing both public and
private nuisance conditions by setting minimum standards.
(2) The action is taken in response to a real and substantial
threat to public health and safety. Improperly located, con-
structed, or maintained on-site systems can present a real and
substantial threat to public health and safety as sewage is a
communicative medium for diseases. The proliferation of on-
site system use in Texas and the close proximity of a systems’
location to occupied dwellings presents a potential threat to pub-
lic health and safety.
(3) The action significantly advances the health and safety
purpose. The rule significantly advances the health and safety
purpose by establishing new site evaluation criteria which will
reduce the use of improperly located, designed and constructed
systems.
(4) The action imposes no greater burden than is necessary
to achieve the health and safety. These rules are similar to
the predecessor rules for OSSF and do not establish a greater
burden for most type of systems. In areas where there is
a greater burden, the rules have attempted to provide more
detailed criteria in order to insure that the proper system is
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installed for the site. This is necessary in order to insure that
systems don’t fail and create health and safety hazards.
PUBLIC HEARING AND COMMENTERS
A public hearing was held on August 8, 1996, in Austin. Twenty-
one individuals presented oral testimony at the public hearing.
The public comment period to receive written comments was ex-
tended to September 3, 1996. A total of 83 written comments to
the proposed rules were submitted. Expressing general opposi-
tion to the rules were two registered professional engineers and
the County Judges and Commissioners Association of Texas.
Supporting the proposal with recommended changes were
Texas Representative Homer Dear (District 89), Lower Col-
orado River Authority, Bell County Public Health District, Har-
ris County Engineering Department, Austin Health and Human
Services Department/Travis County Health Department (Austin-
Travis County), Advanced Wastewater Systems, A-1 Wastewa-
ter Service, Inc., North Texas Marketing, McGrew Construction
Company and Ecological Tanks, Inc. Those offering recom-
mended changes were Texas State Board of Registration for
Professional Engineers, Upper Guadalupe River Authority, Bra-
zos County Health Department, San Angelo-Tom Green County
Health Department, Fort Worth-Tarrant County Public Health
Departments, Galveston County Health District, Wichita Falls-
Wichita County Public Health District, Fort Worth Water Depart-
ment, City of Denton, Smith County Designated Representative,
Hays County Environmental Health, Dallas County Health De-
partment, City of Arlington, Angelina County and Cities Health
District, San Antonio Water System, Williamson County and
Cities Health District, Gregg County Health Department, Texas
On-Site Wastewater Association, Texas Capitol Area Builders
Association, Texas Manufactured Housing Association, Texas
Society of Professional Engineers, Texas Environmental Health
Association, NSF International, Community Environmental Ser-
vices, Inc., Wastewater Technologies, Inc., Dooly Plumbing
Company, Hydro-Action, Sherrill Engineering, Scott Kitchner
Septic Systems, Drip-Tech Wastewater Systems, Hill Coun-
try Concrete Products, Inc., Robert Morriss, Inc., Clearstream
Wastewater Systems, Inc., Tejas Engineering and Septic Sys-
tems, Brandon Ellison, Inc., Coldwell Banker/Richard Smith Re-
altors, Hill Plumbing, Inc., Highland Lakes Engineering, Wallis
Concrete, Inc., Rural Wastewater Systems, Cox Concrete Pipe
Company, Zachary Brothers, Norwalk Wastewater Equipment
Company, Hopco Clearwater Systems, Cole Septic Service,
Guadalupe Companies, Frank Aquirre and Associates, Robins
Engineering, Harrison Environmental Systems, Kirk’s Tractor
Service, Inc., The Hill Company, Holmes Concrete Pipe, Am-
star Engineering, Inc., Gulf Shores Enterprises, Cecil’s Back-
hoe Service, Inc., S and D Environmental Services, one reg-
istered professional engineer, seven registered sanitarians, six
installers, four individuals.
GENERAL COMMENTS
Fort Worth Water Department suggested that a table of contents
be added to the rules for ease of use.
The commission agrees with the comment and a table of
contents will be developed after the final rules are adopted.
Representative Homer Dear and an individual stated that the
proposed rules are an improvement over the existing rules
and they will promote better local implementation of the OSSF
program. Lower Colorado River Authority generally supports
the proposed rules. Many people are waiting for these new
rules to be adopted and recommend the rules be adopted with
some fine tuning. Bell County Public Health District believes
that these rules are vastly improved regulations over the ones
the commission and authorized agents are currently using to
protect the health of citizens that the commission and authorized
agents are charged with serving. Harris County Engineering
Department supports the adoption of these rules with minor
changes. The adoption of these rules will reduce the cost of
systems installed in areas that are now fully complying with the
current construction standards by allowing reduced setbacks.
Harris County Engineering Department supports the rules to
better protect the environmental quality in the state and reduce
the cost of systems to the citizens. Austin-Travis County is
in support of the proposed regulations and also suggest the
TNRCC revisit the rules in a year or two to see if there is
any room for adjustment. Advanced Wastewater Systems
stated that as a whole the new rules will greatly improve
the performance of OSSFs. A-1 Wastewater Service, Inc.
stated that everyone has done an excellent job on these rules.
North Texas Marketing totally supports the TNRCC and these
provisions, the concerns expressed are that a consumer have a
voice in the process and while standards are upgraded, systems
are kept affordable and in-line with mainstream products offered
in the marketplace. McGrew Construction Company, Inc.,
Clearstream Wastewater System, Inc., and Ecological Tanks,
Inc. expressed support for the adoption of the rules.
The commission appreciates the general support for these
rules. In the future, the commission will convene an ad
hoc committee to review these rules and see what, if any,
modifications need to be made. This ad hoc committee will
be made up of various representatives of the OSSF field
(local permitting authorities, engineers, sanitarians, installers,
homebuilders, manufactured homes and legal counsel) and will
be from different parts or regions of the state.
An individual suggested that the Chapter 290 rules referenced
in these rules should be added to the appendices.
The commission feels it is necessary in its rulemaking to clearly
reference other rules of the commission that may apply to a
specific set of circumstances so that the regulated community
will not be caught unaware. However, the commission believes
it would be redundant and is not appropriate to attach already
existing rules to other rule packages, but rather to just reference
them in the body of the rule.
A registered professional engineer asked that more time be
given to respond and shape the rule. An individual requested
that the comment period be extended an additional 90 days.
The commission feels that it has provided the necessary public
review and input into the revisions of this chapter. The staff of
the commission have been working on revising this chapter for
over three years. In addition to the current rulemaking process,
the staff have provided draft proposals to the public, conducted
11 public meetings across the state to solicit comments and
suggestions on the proposals and met with a 14 member ad
hoc advisory committee made up of local government officials,
installers, registered sanitarians, registered professional engi-
neers, trade associations, manufacturers and attorneys. Also,
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the commission granted an additional two weeks of comment
period to allow for further input.
An individual requested that the ad hoc committee should be
present when the comments are reviewed by the TNRCC staff.
The commission feels it has allowed for a very open and
participative process in the development and proposal of these
rules. The commission believes these rules need to be
evaluated as quickly as possible so that they can become
effective at the earliest possible date. Although the commission
appreciates the efforts of the ad hoc committee and feels
indebted to its members for spending a lot of their personal time
in advising the staff on their experience, thoughts and ideas, the
commission believes that it is the staff’s responsibility to fully
evaluate all the comments and submit recommendations to the
commission in accordance with the requirements of the Texas
Administrative Code.
Texas Capital Area Builders Association and an individual would
like for the commission to consider whether these rules would
be a takings of private property.
The commission feels that these rules would not prohibit the use
of an individual’s tract of land. Many provisions of these rules
allow landowners of smaller lots and lots which can not meet
the minimum criteria to pursue other remedies to allow them
normal use and enjoyment of the land without creating a public
health concern or a threat to the surface and ground water in
the state. In addition, the "Texas Government Action Affecting
Private Property Act", as found in Chapter 2007 of the Texas
Government Code, applies to governmental actions which affect
private property. This statute provides that the regulation of on-
site sewage disposal systems is specifically exempted from the
application of that chapter. The specific exemption is found at
§2007.003(b)(11)(B).
Coldwell Banker/Richard Smith Realtors expressed concern
that many of the proposed changes require engineering on
every system in Williamson County.
The commission disagrees with this comment. The commission
believes that one of the most important revisions to the OSSF
rules is the new site evaluation criteria. Any OSSF, whether
a standard system or a non-standard system, has a high
likelihood of failing when the system design is not suited for the
site on which it is installed. In many cases, improper system
specification begins with an improper site evaluation. Improper
site evaluations are most often the result of a faulty percolation
test. All too often the percolation test is performed improperly
or provides misleading results. Site evaluation criteria based
upon USDA soil classification methodology lower the possibility
of improper site evaluation. Soil evaluation from any site can
be compared with USDA soil classification survey data that is
readily available. The end result will be site evaluations that
supply the data to OSSF designers and regulators to determine
whether a standard, proprietary, or non-standard system is
appropriate for any given site.
Texas Capital Area Builders Association expressed the follow-
ing concerns: what is the justification for the increased regula-
tions; there is no broad based reason to conclude that the septic
tanks systems being installed in Central Texas are having an
impact on public health; if current standards are working, why
add a large expense to the cost of building a home.
The commission disagrees with the comments. The intent of
this rulemaking process is to revise the state’s minimum OSSF
standards such that they reflect past legislative changes, ad-
dress newer technologies and methodologies, and reduce in-
consistency between state and locally administered programs.
Data from this commission and the U.S. Environmental Protec-
tion Agency (EPA) consistently indicate that one of the largest
components of non-point source water pollution is the lack of
adequate OSSF systems in the State of Texas. The revised
site evaluation procedures contained within this rule will create
a greater match between OSSF system design and individual
site limitations.
Brazos County Health Department suggested that the rules
convert the present square footage requirements with a new
formula, instead of recalculating all the tables.
The commission disagrees with this comment. The revised
rules for standard absorptive disposal systems address drain-
field excavations in terms of varying excavation lengths and
widths (widths may not be less than 1.5 feet) where waste-
water application rates are derived from soil textural analysis.
The previous rules derived square footage requirements based
upon percolation test results. Since the revised rules do not
address percolation testing, the standard absorptive drainfield
system dimensions cannot be cross-referenced to the square
footage tables in the previous rules.
A registered professional engineer requested the following: 1)
the rules be withdrawn from further consideration; 2) in the
alternative, suspend any further consideration until such time
as complete compliance with Chapter 366 of the Health and
Safety Code, Administrative Procedures Act (APA), Engineering
Practices Act and Sanitarian Registration Act is accomplished;
and 3) 15 categories of documents related to this rulemaking
under the Open Records Act. Also, the registered engineer
expressed the following: 1) have not heard any authorized
agent express any wish for new rules; 2) does not see the need
for the new rules; 3) no facts presented to show existing rules
are causing health hazards or impacts on waters in the state; 4)
have seen no publication of criticism on the difficulty of existing
rules; 5) benefit of these rules should be quantified, rules do
not mention costs to prospective homeowners; 6) takes issues
with statement that there will be more qualified professionals
operating in the OSSF program; 7) rules should be rewritten in
a performance language establishing the minimum acceptable
level of environmental protection; and 8) finds the rules harder,
not easier, to work with.
The commission disagrees with the comment that the rules
should be withdrawn or that action on this rules package
should be suspended. The commission follows all the required
statutory and regulatory requirements in the proposal and
adoption of rules. This rules package has been developed
involving public participation and has been in accordance with
all the requirements of the aforementioned statutes. The
commission believes this rules package to have benefited
from a lot of public input and to adequately address the
various issues involving OSSFs. In response to the request
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for information regarding this process, the commenter was
provided all responsive documentation for review.
SUBCHAPTER A-GENERAL PROVISIONS
Section 285.2. Definitions.
Fort Worth-Tarrant County Public Health Department recom-
mended that the term "abandoned tanks" be modified from plu-
ral to singular.
The commission agrees and has modified the definition accord-
ingly.
In addition, the commission has found a small number of
misspelled, misplaced or missing words or similar type of
typographical errors in the published proposed rules for which
no comments were received. These inadvertent mistakes have
been corrected in the body of the rules.
Williamson County and Cities Health District recommended that
definitions for terms "alteration" and "repair" be added to this
section.
The commission believes these terms are commonly used
terms and do not need to be further defined in this chapter.
A registered sanitarian suggested that the definition of "cluster
system" be modified to recognize that these are systems which
would be used to serve separate legal tracts of land.
The commission has added the recommended language to
clarify the definition.
Fort Worth-Tarrant County Public Health Department requested
that a definition for the term "direct supervision" be added since
the use of the term in Subchapter F of the proposed rules was
not clear.
The commission has defined the term and included it in this
section.
Fort Worth-Tarrant County Public Health Department recom-
mended that a definition for the term "executive director" be
added.
The commission has developed a definition for the term "exec-
utive director" in Chapter 3 of this title (relating to Definitions).
This definition applies to all the commission’s rules unless spec-
ified otherwise. The definition in Chapter 3 applies to these
rules.
Austin-Travis County and Texas On-Site Wastewater Associa-
tion recommends that the definition of "ground water" be modi-
fied by adding a phrase recognizing that the ground water for-
mation will be fully saturated either year round or on a seasonal
or intermittent basis; and Tejas Engineering and Septic Systems
recommended that the definition of "ground water" is technically
inaccurate and should recognize the duration of saturation.
The commission agrees with the comments and has modified
the language of the definition to clarify it.
Austin-Travis County recommended the term "individual" be
deleted and in its place use that definition to define the term
"person". Texas On-Site Wastewater Association recommends
that the definition of individual should be changed to person.
Texas Manufactured Housing Association recommended that a
definition for the term "person" be added to this section.
The commission has developed a definition for the term "per-
son" in Chapter 3 of this title (relating to Definitions). This defi-
nition applies to all the commission’s rules unless specified oth-
erwise. The definition in Chapter 3 for "person" applies to these
rules. In addition, the commission feels it is necessary to dis-
tinguish between an individual and a person within the context
of these rules. No changes will be made.
Austin-Travis County recommended that the definition of "main-
tenance company" be expanded to include "partnerships and
corporations which provide services to maintain the functional
operations of OSSFs". Smith County designated representa-
tive suggests that the definition of "maintenance company" is
unclear.
The commission’s definition under Chapter 3 of this title (relating
to Definitions) for the term "person" is expansive enough to
address the concerns of the first commenter. As to the second
comment, the commission feels the definition of a maintenance
company under this section is clear. Although, as of the
effective date of these new rules an Installer II certification
will not be available for issuance, it is the intent of these
rules to allow Installers, who presently operate a maintenance
company, to continue to do so until such time as they obtain an
Installer II certificate or the deadline (540 days after the effective
date of these rules) to obtain such a certificate has passed. In
addition, §285.21(f) of the rules as proposed has been deleted
to eliminate any duplicity or inconsistency with the definition in
this section.
Fort Worth-Tarrant County Public Health Department recom-
mends that the definition of "maintenance company" be limited
to the maintenance of "aerobic treatment units" specifically and
not "OSSFs" in general.
The commission believes the definition as modified from previ-
ous comments is sufficient. The commission believes it is not
in the best interest of the public to limit the use of maintenance
companies to aerobic treatment systems only.
A registered sanitarian recommended that experienced people,
other than Installer II’s should be allowed to operate mainte-
nance companies.
The commission believes the provisions of these rules allow
individuals who hold a Class D or higher wastewater operators
certificate, in addition to Installer II’s, to be associated with
maintenance companies. In addition, §285.21(f) of the rules
as proposed has been deleted to eliminate any duplicity or
inconsistency with the definition in this section.
Tejas Engineering and Septic Systems and a registered sanitar-
ian recommended that the definition for "mound system" should
be modified.
The commission agrees and has modified the definition to clarify
its intent.
Austin-Travis County recommended that the term "multi-use
residential" be defined. A registered sanitarian recommended
that the term "multi-use residential" be changed to "multi-unit
residential".
The commission has defined the term "multi-unit residential"
and included it in this section.
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Austin-Travis County recommended that the definition of "on-
site sewage disposal system" be modified in subparagraph (B)
to reflect that a disposal system may be located not only on
but near the site where the sewage is produced (e.g. cluster
systems).
The commission agrees and has modified the definition to
recognize the use of cluster systems in conjunction with the
use of this term.
A registered sanitarian recommended that a definition for the
term "primary treatment" be added to this section.
The commission feels a definition is not necessary since these
rules do not establish any specific criteria for primary treatment.
Austin-Travis County recommends that the first sentence of
the definition of "proprietary disposal" be deleted. Clearstream
Wastewater Systems, Inc. recommended that the definitions
for "proprietary disposal, proprietary system and proprietary
treatment" be modified to reflect that not all proprietary systems
have registered trademark or patent.
The commission agrees in part and has modified the language
of "proprietary systems" to recognize that not all proprietary
products will be sold under a registered trademark or patent.
In addition, the commission believes the use of the terms
"proprietary disposal and proprietary treatment" are redundant
terms in relation to the definition of "proprietary systems" and
has deleted those two definitions from the section.
City of Denton recommends that a definition for the term
"professional design" be added to this section.
The commission feels a definition of this term is not necessary.
This term is a commonly used term and any reference or use
of this term in the text of these rules is properly referenced.
Lower Colorado River Authority, Austin-Travis County, Texas
On-Site Wastewater Association and a registered sanitarian
recommended that a definition for the term "secondary treat-
ment" be added to this section. An individual commented that
secondary treatment should be defined.
The commission has defined the term "secondary treatment"
and included it in this section.
Community Environmental Services, Inc. recommended that
the term "septage" be defined in this section and that the man-
agement of septage be specifically mentioned in these rules.
The commission believes there is no reason to define this term
in this chapter, since the use of the term is not within the
scope of these rules and is defined and regulated as "domestic
septage" in Chapter 312 of this title (relating to Sludge Use,
Disposal and Transportation). It would not be appropriate to mix
regulations or requirements in the two chapters. No changes
to the rules will be made.
Texas Society of Professional Engineers recommended that the
term "sewerage generating units" be added to this section.
The commission feels this term does not need to be defined.
Due to modifications of rules based on comments received, this
term is no longer used in the text of the rule.
Texas Society of Professional Engineers recommended that
the term "sewage disposal plan" be modified to recognize
"treatment units" in the definition.
The commission agrees with the comments and has modified
the language of the definition.
Wichita Falls-Wichita County Public Health District and Dooly
Plumbing Company recommended that the definition of the term
"sewage disposal plan" be modified by deleting the reference
to the "10 acre exemption". The company feels that everyone
should have to permit their system.
The commission feels this comment would modify the statutory
limitations in Chapter 366 of the Health and Safety Code and
cannot be changed by the commission.
Austin-Travis County recommended that the definition of
"sewage disposal plan" be modified by deleting its second
sentence.
The commission agrees and has deleted the second sentence.
Austin-Travis County recommended that the definitions for the
terms "standard disposal" and "standard treatment" should be
deleted.
The commission agrees and has deleted the referenced defini-
tions.
Lower Colorado River Authority, Austin-Travis County and
Texas On-Site Wastewater Association recommended that a
definition for "subdivision" be added to this section.
The commission has defined the term "subdivision" and in-
cluded it in this section.
Austin-Travis County and Williamson County and Cities Health
District recommended that the term "substantial modification" be
defined and added to this section and other specific sections of
the rules.
The commission believes that any modification of an OSSF
in accordance with §366.051 of the Texas Health and Safety
Code would require the permittee to obtain the necessary
authorization from the permitting authority. The suggested
definition would not afford the necessary oversight to assure
that the surface and ground waters in the state would be
protected. No change or addition will be made.
Texas Society of Professional Engineers, a registered engineer
and Community Environmental Services, Inc. recommended
that the definitions in this section should, wherever possible,
be consistent with those accepted as standard for the industry.
Suggested that the definitions in the Glossary of Water and
Wastewater Treatment publication be used.
The commission feels that the terms in these rules are generally
consistent with the definitions in the referenced document. The
commission has chosen to use different definitions because of
certain statutory definitions and to specifically describe the limits
of jurisdiction and regulation under these rules. No changes
were made.
Section 285.3. General Requirements.
Lower Colorado River Authority recommended that this section
clarify the circumstances under which a system could be
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permitted under this chapter versus being permitted by the
commission under other provisions of the Texas Administrative
Code. In addition, Austin-Travis County recommended that this
section should reflect that it was only applicable to systems
serving 5,000 gallons per day or less.
The commission agrees with the comments and has added a
subsection (d) to specify those exclusions to the provisions
of this chapter. Those OSSFs meeting the criteria of this
subsection must obtain a permit under Chapter 26 of the
Texas Water Code and Chapter 305 of this title (relating to
Consolidated Permits).
Lower Colorado River Authority recommended that the term
"extension" be defined or clarified in §285.3(a)(1) and (2).
The commission believes this term is a commonly used term
and does not need to be further defined in this chapter.
Fort Worth-Tarrant County Public Health Department recom-
mended that a new subsection (d) be added to specify that
authorized agents may adopt standards and other OSSF rules
that are more stringent than the sections proposed under these
rules.
The commission believes existing statutes clearly give an
authorized agent the authority to adopt more stringent standards
in accordance with §366.032 of the Texas Health and Safety
Code and there is no need to recite the statutory language in
this rule.
Texas On-Site Wastewater Association recommended that only
a registered professional engineer or registered sanitarian shall
be required to submit planning materials if a variance is
requested.
The commission agrees and has added language to clarify who
can submit planning materials with a request for a variance.
Section 285.4. Facility Planning.
Fort Worth-Tarrant County Public Health Departments sug-
gested changing reference in subsection(a)(1)(B) from "served
by a public water supply" to "off-site water supply".
The commission believes the existing language is sufficient to
assure that only a tract of land that is served by a public water
system, whether it is located on or off-site, will be allowed
the smaller lot size. Chapter 290 of this title (relating to
Water Hygiene) provides sufficient setbacks to assure proper
protection of the drinking water supply.
Lower Colorado River Authority, Austin-Travis County,
Williamson County and Cities Health District, Galveston County
Health District, Texas On-Site Wastewater Association and
three registered sanitarians recommended that the requirement
proposed under §285.4(a)(1)(C) requiring "In no instance shall
the area available for such systems be less than two times the
design area." be added to §285.4(a)(1)(B) and §285.4(a)(2).
The commission agrees and has modified the appropriate parts
of this section to provide consistent regulatory standards for
submission of planning materials.
Texas Manufactured Housing Association recommended that
the term "mobile home park" be replaced with "manufactured
housing community" in this section and throughout the rules.
The commission agrees and has made the appropriate changes
throughout the rules.
Texas Manufactured Housing Association asked that the follow-
ing be clarified: the distinction between space rental/lease and
space purchase; do the requirements for smaller lots served by
a public water systems apply to manufactured housing commu-
nities, and if so why; does the TNRCC plan to exempt man-
ufactured housing communities from the 20 unit limitation and
planning requirement; it is not clear what a "central water sys-
tem" means; and the planning required for more than and less
than 20 units served by a public water system.
The commission has reviewed and modified the language in
§285.4(a)(2) such that it does not address central water systems
for manufactured housing communities. The commission has
further revised the paragraph to delete the maximum number of
units connecting to a sewage collection system and instead limit
the overall domestic wastewater production to 5,000 gallons
per day. Therefore, when a manufactured housing community
is composed of individual dwellings each situated on legally
separate properties, then each property is limited to 5,000
gallons per day of domestic wastewater in order to utilize
an on-site sewage facility. When the manufactured housing
community is composed of individual dwellings all located on
a single property, the property is limited to 5,000 gallons of
domestic wastewater per day in order to utilize an on-site
sewage facility.
A registered sanitarian suggested mobile home parks do not
have to meet replacement area requirements.
The commission agrees in part and has modified subpart (2) to
require the sewage disposal plan to address replacement area.
Austin-Travis County and Texas Society of Professional Engi-
neers recommended that reference to OSSFs "with a subsur-
face disposal system" be deleted from §285.4(a)(1)(C).
The commission agrees with the suggested changes and has
modified the language accordingly.
A registered sanitarian asked for clarification on §285.4(a)(1)(A)
indicating that this paragraph appears to address surface water
and not ground water.
The commission agrees and has modified the language to take
out any specific references to surface water situations.
A registered professional engineer recommended that the terms
"site specific planning materials" in §285.4(a)(1)(B) should be
replaced with "a sewage disposal plan" and a minimum lot area
of 13,500 square feet be required in the best of circumstances
if an OSSF is to be used.
The commission agrees in part and has replaced the language
of the referenced subsection with the suggested "a sewage
disposal plan". As to the second suggestion, the commission
believes that this type of minimum requirement would not allow
a registered professional engineer or registered sanitarian the
appropriate flexibility to develop an OSSF system to solve
unusual situations regarding small lots.
Williamson County and Cities Health District asked for clarifica-
tion on the following in §285.4: whether counties have the inde-
pendent power to require submittals for platting requirements;
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if platting is not required by another entity, do these proposed
rules give local representatives independent authority to require
planning materials to be submitted; can a permit application be
denied for non-compliance of planning material submittal; and
do easements need to be excluded from the required square
footage.
The commission feels a determination as to whether counties
have independent authority to require submittal for platting re-
quirements is beyond the scope of Chapter 366 of the Health
and Safety Code and this chapter. These rules provide for
the evaluation and approval of overall site suitability for on-site
installation for subdivisions. Planning materials for individual
on-site systems are a necessary part of the application and as
such failure to submit their proposals for an on-site system can
be grounds for denial. In addition, land developments and land
subdivided for building constructions which will utilize OSSF’s
for sewage disposal shall be evaluated and approved by the
permitting authority. The purpose of this chapter is to ensure
that on-site systems are located so as to insure properly func-
tioning systems. The requirements of this chapter set technical
standards to provide minimum statewide standards. A permit
request which can comply with the technical requirements of
this chapter should not be denied solely on the basis that site
plans were not approved prior to submittal. However, violation
of this requirement would be actionable as a violation of this
chapter and covered by the penalty provisions of Chapter 366.
Legal easements in real property convey different legal mean-
ing and responsibility depending on the intent of grantor. Each
easement which would be included in any required calculation
should be reviewed individually to determine the purpose of the
easement and whether it could be included in calculation for
required footage.
Smith County designated representative asked for clarification
about lots in unplatted subdivisions and whether these proposed
rules have different sizes for unplatted subdivisions.
The commission believes these rules do not propose any
different lot sizing for unplatted subdivisions.
A registered sanitarian asked for clarification of §285.4(a)(1)(C)
indicating that it was not clear if the exemption to one acre
lot size (two times the area required for the OSSF) allows the
area to include the structure site or if this area is dedicated for
inclusion with the OSSF and to be used if there is a failure. Also,
the registered sanitarian indicated that the way the exemption
was written it can be obtained for every lot or tract failing to
meet the one acre requirement.
The commission feels a variance can be requested from the
requirement to have two times the area required for an OSSF,
but a variance to the minimum lot size requirements can
only be granted upon a proper demonstration that equivalent
protection of public health and the environment is provided. The
calculation of two times the area required for OSSF must be free
of any structures or impervious covering.
Austin-Travis County recommends that there be a minimum lot
size for spray irrigation established at two acres.
The commission disagrees. No technical information was
offered to justify the establishment of a two acre minimum lot
size. Such a restriction for this type of system would severely
limit the flexibility of developing an OSSF system to meet the
overall requirements of this chapter.
Texas Society of Professional Engineers recommended that
the term "sewerage" should be changed to "water" in the first
sentence of §285.4(a)(2).
The commission feels that water supply is not the issue of
concern in the referenced subsection. The subsection has
been rewritten to clarify that the intent was to set standards
for the identified developments which are served by a "sewage
collection system for on-site disposal".
Lower Colorado River Authority recommended that §285.4(a)(2)
be clarified to require that systems under this paragraph be
under common ownership or else a cluster system and a
definition for a responsible person is needed to determine what
entities can be permittees and licensees of multi-unit residential
tracts (i.e. does a homeowners association qualify).
The commission feels manufactured housing communities
which rent or lease lot space must obtain a permit for the
system. The person who owns the land on which the OSSF is
located is the responsible party.
Smith County designated representative asked for clarification
on: 1) whether these proposed rules allow an OSSF to be
installed on property that is subdivided, but not platted; 2)
whether the TNRCC intends to require two times the design
area for smaller pre-1988 lots; and 3) whether this section is
intended to prohibit the installation of all OSSFs when the site
is classified as unsuitable.
The commission intended: 1) for this section to cover all lots or
tracts, whether platted or not; 2) that the "two times design area"
would not apply to the smaller pre-1988 lots, the installation of
OSSFs on this category of lots will have to be determined on a
case-by-case basis; and 3) that this section would not prohibit
the use of all OSSFs for sites that were determined unsuitable,
but instead limit the use of a standard disposal system for such
situations.
Lower Colorado River Authority recommended that under
§285.4(b) the permitting authority be allowed to issue a vari-
ance if the proposed site does not meet setback or suitability
requirements for standard systems provided a professional
design is found acceptable.
The commission believes that the variance provisions of §285.3
of this title (relating to General Requirements) gives the duly
designated authorized agent the authority to grant a variance
such as requested by the comment.
Austin-Travis County recommends that §285.4(b) be amended
to require that all existing illegally subdivided lots must meet the
proposed lot sizes.
The commission believes that the rules as written clearly require
that all lots or tracts, whether platted or not must meet the
requirements established in this chapter. However, the issue
of "illegally" subdivided lots is an issue best left to the authority
of the local governments and is not within the authority of this
agency.
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Austin-Travis County and Texas On-Site Wastewater Associa-
tion recommended that references to "engineering" be deleted
from §285.4(c) and replaced with "professional planning".
The commission agrees in part and has modified the language
in the section to delete the use of the term "engineering".
Williamson County and Cities Health District asked for clarifica-
tion on: 1) if platting is not proposed will the planning material
be required; 2) what contour interval is required for topographic
maps submitted for site plans and subdivision planning mate-
rials; and 3) should a notation that a lot over the Edwards be
required.
The commission intended that: 1) planning materials would be
required whether or not platting of a subdivision is proposed;
2) detail such as contour intervals of topographic mapping
necessary for site plans or subdivision submittal is best left
to each individual permitting authority to determine based on
the situations that exist in their local jurisdictions; and 3)
that this section in conjunction with Subchapter E of this title
(relating to Special Requirements for OSSFs Located in the
Edwards Recharge Zone) and Chapter 213 of this title (relating
to Edwards Aquifer) provide sufficient notification of the location
of subdivisions over the Edwards. No changes will be made.
Section 285.5. Submittal Requirements for Planning Materials.
Texas Society of Professional Engineers and Amstar Engineer-
ing, Inc. recommended that the submission of planning mate-
rials under the rules as proposed be limited to registered pro-
fessional engineers only. In addition, Texas Society of Pro-
fessional Engineers recommended that a registered engineer’s
seal is required for: septic tank and evapotranspiration (ET)
drainfield; pumped drainfield; septic tank and leaching chamber;
septic tank and graveless pipe; holding tank; and septic tank
and intermittent sand filter. Several registered professional en-
gineers stated a belief that the design of on-site systems is reg-
ulated by the Texas Engineering Practices Act. On this same
issue, Texas On-Site Wastewater Association, S and D Envi-
ronmental Services, Angelina County and Cities Health District,
Tejas Engineering and Septic Systems, Rural Wastewater Sys-
tems, Texas Environmental Health Association, Hays County
Environmental Health, San Angelo-Tom Green County Health
Department and three registered sanitarians recommended that
registered sanitarians be allowed to submit planning materials
for any OSSF in the state.
The commission believes that Chapter 366 of the Health and
Safety Code provides the public policy and purpose to prevent
and eliminate health hazards by regulating and properly plan-
ning the location, design, construction, installation, operation
and maintenance of on-site systems (see §366.01 (1)). The
commission is given authority over the location, design, con-
struction, installation, operation and maintenance of on-site sys-
tems (see §366.011(1)). The commission is authorized to pro-
mulgate rules regarding the review and approval of all such sys-
tems, including design (see §366.012(a)(1)). The commission
interprets Chapter 366 to exempt the design of on-site systems
as being regulated under the Texas Engineering Practices Act.
In seeking to construe both acts in harmony, several factors
are considered. The Engineering Act does not expressly speak
to the regulation of on-site system designs. Furthermore, that
Act offers exemptions, in §3271(a) and §20(f), which would ar-
guably exempt such activities from being regulated by that Act.
Chapter 366 is a more recent legislative action which specifically
vests the regulation of on-site system design with the commis-
sion and allows the commission to promulgate standards for
on-site design which allow both registered professional engi-
neers and registered sanitarians to utilize skills associated with
their professional status. The existing rules of the commission
and previous rules of the Texas Department of Health have ac-
cepted the materials submitted by both registered professional
engineers and registered sanitarians. The commission has not
been provided any information which indicates the necessity to
limit the submission of planning materials for OSSFs to regis-
tered professional engineers.
The commission has modified the language of this section
to clarify its intent that planning materials prepared by either
a registered sanitarian or registered professional engineer
include their seal, the date the materials were prepared and
their signature. In addition, language in this section has
been modified to provide consistency in terminology with other
sections and to clarify references to the Texas Engineering
Practices Act.
Section 285.6. Cluster Systems.
Texas On-Site Wastewater Association, A-1 Wastewater Ser-
vices, Inc., Harrison Environmental Systems and a registered
sanitarian recommended that the proposed rules be modified
to allow a registered sanitarian to submit a professional design
for cluster systems.
The commission disagrees that a registered sanitarian should
be allowed to submit professional designs for cluster systems.
The commission feels that the cluster system design is suffi-
ciently complex and has the potential to meet or exceed the
statutory limit of 5,000 gallons per day of wastewater produced
by the system. A system which exceeds 5,000 gallons per day
must be permitted under Chapter 26 of the Water Code and
design of a system for over 5,000 gallons shall be in accor-
dance with Chapter 317 of this title (relating to Design Criteria
for Sewerage Systems). The commission currently requires un-
der Chapter 317 that all systems which utilize a collection sys-
tem, similar to the designs which would be applied to cluster
systems, to be designed by a registered professional engineer.
The commission feels it is being consistent with current rules
and requirements by limiting the design of cluster systems to
registered professional engineers. No changes are being made.
Williamson County and Cities Health District and Lower Col-
orado River Authority recommended that the language of this
section be modified to make it clear that this section only applies
to systems that serve residences on separately owned lots.
The commission agrees in part and has modified the definition
of "cluster system" to clarify that this type of system relates to a
system designed to serve two or more sewage generating units
on separate legal tracts.
Lower Colorado River Authority recommended that the lan-
guage of this section be modified to not only require that the
site of the cluster system be jointly owned by all parties, but
also allow the use of a permanent easement.
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The commission agrees and has modified the language of this
section to allow the use of perpetual easements in addition to
fee simple ownership.
Lower Colorado River Authority, Texas Society of Profes-
sional Engineers and a registered professional engineer recom-
mended that the language of this section be modified to allow
the use of cluster systems for circumstances other than when
the site is determined to be unsuitable for a standard system.
The commission feels that it is required by statute to establish
minimum standards for the state in relation to when these and
other types of systems may generally be used. However,
at any time that an applicant for a permit wishes to use a
technology other than what these rules or requirements of
a permitting authority may require, the applicant can request
a variance to such requirements. The commission feels the
existing language is sufficient to allow the flexibility to pursue
other OSSF alternatives.
Wastewater Technologies, Inc. and an individual recommended
that the specific standards established by Chapter 317 of this
title be incorporated into these rules.
The commission believes it has provided the necessary refer-
ences to Chapter 317 of this title. Chapter 317 provides that
the TNRCC duties include the review and approval of plans
and specifications for sewage disposal systems. These rules
relating to cluster systems provide that these systems be in ac-
cordance with the requirements of this chapter or Chapter 317.
The requirements are intended to allow flexibility in designs pro-
vided they are in accordance with the standards found in this
chapter or Chapter 317. The importance for complying with the
requirements of Chapter 317 is for those systems whose ca-
pabilities would allow for expansion of capacity which exceeds
5,000 gallons per day. A system which exceeds 5,000 gallons
per day must be permitted under Chapter 26 of the Water Code
and design of a system for over 5,000 gallons shall be in accor-
dance with Chapter 317. This importance will be seen in sub-
division developments which utilize cluster systems. Land de-
velopments and land subdivided for building construction which
will utilize OSSFs for sewage disposal will be calculated by total
flow for the development to determine whether permitting is un-
der Chapter 26 or Chapter 366 of the Texas Health and Safety
Code. No changes will be made.
A registered professional engineer asked for clarification on
who is authorized to inspect cluster systems constructed under
Chapter 317 criteria. In addition, the registered professional
engineer and an individual also suggested that the rules be
modified to require that the TNRCC be the permitting authority
for all cluster systems in the state with flows less than 5,000
gallons per day.
The commission feels that the staff of any appropriately dele-
gated permitting authority are authorized to inspect cluster sys-
tems constructed in accordance with the provisions of this chap-
ter relating to OSSF cluster systems. In regard to the request to
modify the rules to require only the TNRCC to be the permitting
authority for OSSF cluster systems, the commission believes
it has delegated the authority to selected authorized agents to
administer the program at a local level. It is the responsibility
of that authorized agent to have sufficient expertise to manage
and administer the program. The commission under these rules
will audit the performance of the authorized agents and require
that permitting and enforcement standards be met. In addi-
tion, an authorized agent may seek assistance from the staff of
the TNRCC on complex permitting and enforcement cases. No
changes will be made.
An individual suggested that the proposed rules: 1) do not have
adequate technical requirements for the design of collection
systems; 2) be modified to require the permitting authority to
retain a professional engineer to review and approve plans;
3) be modified to allow the permitting authority the right to
refuse to review and permit cluster systems; 4) be modified to
require more detailed planning, including deeper soil evaluation
and meet the requirements of Chapter 309 of this title; cluster
systems which serve contiguous land can not be broken into
smaller sections which flow under 5,000 gallons per day to avoid
a Chapter 309 permit; and 5) be modified to require continuous
flow measurement and reporting to the permitting authority.
The commission disagrees with the first comment. 1) The rules
address minimum OSSF design, installation, and operation re-
quirements and provide specific requirements for standard sys-
tems and where maximum protection of public health and en-
vironmental protection is necessary. By statute, collection sys-
tems are addressed by other rules promulgated by this commis-
sion. 2) The commission disagrees with this comment. Based
on commentary received from local governmental entities, the
commission does not believe that small and rural communities
would be able to successfully recruit and maintain registered
professional engineers employed solely for the purposes of re-
view OSSF plans. Furthermore, the commission does not be-
lieve that local governmental entities must employ registered
professional engineers to conduct plan reviews for system de-
signs largely exempted from the Engineering Practices Act. 3)
The commission believes that the statute and these rules ade-
quately address the prerogative of local governmental entities
to adopt more stringent provisions in their commission approved
orders. However, local governmental entities operating a com-
mission approved OSSF program must be as stringent as the
statute and these rules. 4) The commission disagrees with this
comment in part. The commission believes that it cannot pro-
vide more specific language addressing planning materials and
soils evaluation without exceeding the scope of this rulemaking
effort. However, the commission has included the appropri-
ate references to Chapter 309 of this title (relating to Effluent
Limitations) where necessary, such as for secondary treatment
of effluent. The commission believes that it has modified and
added appropriate language in these rules to satisfactorily ad-
dress the OSSF limitation of 5,000 gallons per day per property.
5) The commission disagrees with this comment. Continuous
flow measurements are primarily utilized as a control during the
testing of proprietary systems. To require that all OSSF sys-
tems maintain continuous flow measurements and report such
data to the permitting authority does not address public health
and environmental protection equitably nor cost effectively. His-
torically, the commission does not believe that owners of OSSF
systems that exceed their designed and permitted wastewater
flows will comply with reporting requirements when their OSSF
systems are operating in a state of failure.
A-1 Wastewater Services, Inc. and Kirk’s Tractor Service, Inc.
recommended that the rules be modified to allow the fee for the
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cluster system to be the same as the fee for a single OSSF at
the time of installation.
The commission disagrees with this comment. The commission
or the local governmental entity must recover the administrative
cost for design review, inspection, and permit issuance for clus-
ter systems that may not consolidate treatment systems even
where the disposal systems have been consolidated. However,
local governmental entities may amend their commission ap-
proved orders to assess and collect a single permit fee for clus-
ter systems since local governmental entities have the authority
to establish their own permitting fees.
A registered sanitarian suggested that the proposed rules do
not address the requirements for enforcing the provisions once
the permit is issued and the permitting authority should require
a perpetual maintenance contract be in force.
The commission believes the performance requirements for a
cluster system are the same as any other OSSF described un-
der this chapter and therefore subject to the same enforcement
provisions as any other OSSF. The commission feels the pro-
visions of this section are correct in requiring on-going mainte-
nance of the facilities and not to require a perpetual contract.
Circumstances are such that a perpetual contract would be un-
realistic.
Section 285.7. Cost Recovery Fee.
Lower Colorado River Authority, Austin-Travis County, City of
Arlington, Dallas County Health Department and County Judges
and Commissioners Association of Texas either requested
clarification of who would be required to pay the cost recovery
fee or recommended that this section be deleted.
The commission feels the implementation of the provisions
of §366.059(b) of the Texas Health and Safety Code needs
further review and discussion prior to being implemented. The
language under §285.7, Cost Recovery Fee, (as proposed)
is deleted from the proposal to allow such consideration and
discussion.
SUBCHAPTER B-LOCAL ADMINISTRATION OF OSSF PRO-
GRAM
Section 285.10. Delegation to Authorized Agents.
Williamson County and Cities Health District recommended that
a time limit be placed on responding to the potential authorized
agent.
The commission believes that timely response to the potential
authorized agent is necessary. The commission feels the
existing provisions under §285.10(a)(2)(C) direct the executive
director to respond to the potential authorized agent within
30 days of the receipt of the proposed order/ordinance. No
changes are necessary.
Texas On-Site Wastewater Association recommended the ad-
dition of language to §285.10(a)(2)(C) requiring the authorized
agent to submit every item more stringent than the standards
of the commission’s rules to the commission in the form of an
order for approval.
The commission feels that this request to modify language of
the proposed rules is already clearly embodied in §366.032(b) of
the Health and Safety Code and does not need to be repeated
in this set of rules.
A registered sanitarian suggested grammatical changes to
§285.10(f).
The commission agrees with the suggestion and has modified
the language of this subsection.
Amstar Engineering, Inc. suggested that septic tank designers
be allowed to utilize the new rules immediately upon adoption
and new rules supersede local rules until such time as local
rules can be evaluated by the TNRCC; designers should
independently choose between choosing the new rules or using
the old rules during a six month phase-out period; the rules
should provide a phase-out period for the use of the percolation
test; and a local authorized agent has developed a manual
for non-engineered LPD trench disposal systems, the manual
should be revised in accordance with the commission’s new
rules and cleared through the TNRCC.
The commission believes that upon the effective date of the
rules (20 days after the commission files its adopted rules with
the Texas Register) these rules will supersede local rules un-
less local rules are more stringent than the adopted rules in
accordance with §366.032 of the Health and Safety Code. The
commission feels these new rules should be implemented im-
mediately in order to provide increased protection for the public
health and the environment and not be phased-in over a six
month period as suggested by the commenter. The proposed
rules have also been modified to delete the percolation test
criteria from the rules. The commission feels it is more protec-
tive to move as quickly as possible from the current percolation
test to the site evaluation process specified under these rules.
On the last point, the commission encourages all authorized
agents to provide technical assistance to the designers and in-
stallers in their area of jurisdiction and such publications need
to be consistent with the minimum standards established by the
commission. However, the commission feels it is not necessary
for the TNRCC to review and approve such publications under
these rules. No changes will be made.
SUBCHAPTER C-COMMISSION ADMINISTRATION OF THE
OSSF PROGRAM IN AREAS WHERE NO LOCAL ADMINIS-
TRATION EXISTS
Section 285.20. Application Requirements.
Austin-Travis County recommended that additional language
be added to §285.20(1) to clarify that "permit approval and
submission of planning material is not required for a single
residence on tracts of land larger than ten acres".
The commission agrees in part with the suggested language
and has modified paragraph (1) to include language showing
the statutory exemption to permitting.
Smith County designated representative and a registered
sanitarian asked for clarification on whether the provision
of §285.20(3) applies to authorized agents and suggested
changes to the timeframes specified in the subpart.
The provisions of §285.20(3) apply only to permit applications
received by the commission in those areas of the state where an
authorized agent does not exist. A local authorized agent can
establish different administrative requirements and timeframes,
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if it chooses to and such requirements do not conflict with
statutory requirements. The commission feels the requirements
specified in this section are sufficient given the workload and
resources available to the agency. No changes will be made.
A registered sanitarian recommended that the rule specify how
many inspections are required and at what stage they are to be
performed. In addition, the registered sanitarian suggested that
the rule require a registered professional engineer or registered
sanitarian to submit a final certification of the system to the
permitting authority and owner upon completion of construction.
The commission believes it will be difficult to specify the number
and/or stages of inspections because of the variety of the
different types and sizes of OSSFs the agency will encounter.
In addition, the commission does not feel it is necessary at this
time to require a final certification by a registered professional
engineer or registered sanitarian, since the agency is directly
involved in the approval of the installed system. Authorized
agents may require such documentation if it so chooses.
A registered sanitarian suggested: 1) it will be difficult to monitor
transfers of property, placing requirements on deeds will not be
successful and result in unnecessary costs for property owners;
and 2) future audits of authorized agents will not be thorough
without specific guidelines for inspections.
The commission feels it is necessary to document certain
types of systems and situations in the deed or transfer related
documents. It is normally through this process that a buyer
will be made aware of the type of OSSF system they may be
purchasing and what extra maintenance requirements, if any,
may need to be performed. As to the last suggestion, the
commission believes that it has developed a program under this
subchapter for the way this agency will handle the permitting,
administration and enforcement of OSSFs. The legislature,
with the passage of Chapter 366 of the Health and Safety
Code, mandated this agency and its predecessors to encourage
this program to be managed at the local level. How a local
authorized agent accomplishes the same charge should be left
to the local jurisdiction to decide, so long as they perform in
such a manner as to protect the public health and the surface
and ground waters in the state.
Section 285.21. Additional Application Requirements for Sur-
face Irrigation Systems.
Hays County Environmental Health, Lower Colorado River Au-
thority, Austin-Travis County, and Texas On-Site Wastewater
Association suggested that this section be moved out of Sub-
chapter C to either Subchapter A or D.
The commission agrees and has moved this section in its
entirety to Subchapter A and will be renumbered in §285.7 in
place of the section on Cost Recovery Fees which was deleted
based on previous comments. The commission will respond
to comments under the original section number so as not to
confuse anyone who submitted comments under the rules as
proposed.
Kirk’s Tractor Service, Inc. suggested that §285.21(a) be
modified to not require a flow diagram for proprietary aerobic
treatment units, but instead only provide the site specific flow
rates.
The commission feels that a flow diagram is necessary to
assure that all necessary components are identified as a part of
a proposed system in order for the agency to properly evaluate
its overall effectiveness. No changes will be made.
A registered sanitarian suggested that site drawings should
have minimum requirements specified for submission.
The commission agrees in part and has modified the language
to reflect that the listing of items in §285.21(b) is at a minimum
and will require any additional information the permitting author-
ity determines to be necessary.
A registered sanitarian suggested that these rules appear to
only require a maintenance contract for two years and that the
contract should be for the life of the contract. In addition, the
registered sanitarian suggested that appropriate fees should
be charged to recoup costs of monitoring by the permitting
authority.
The commission believes the requirements of this section
clearly lay out that the initial contract must be for a minimum
of two years (see subsection (d)) and that the surface irrigation
system shall remain under a maintenance contract at all times
over the life of the system (see §285.21(g)(1)). As to the last
suggestion related to fees, the commission feels that one of the
primary reasons for requiring that a surface irrigation system be
under the supervision of a maintenance company is to assure
that the system functions properly and that monitoring and
testing would be the responsibility of the maintenance company.
To then charge a fee for the permitting authority to monitor
would appear to be duplicative and defeat the purpose of having
a maintenance company continually monitoring the system.
A registered sanitarian suggests that provisions of §285.21 al-
low a maintenance provider to avoid state licensing, that regis-
tered professional engineers and registered sanitarians should
be allowed to provide the maintenance services under these
rules, and manufacturers can exclude a qualified individual from
taking their training and therefore create a monopoly through
the use of these rules. In addition, Austin-Travis County sug-
gested that these rules have not identified a process by which
a maintenance company is approved, and how a homeowner
can determine if one is approved.
The commission feels that these rules establish the necessary
minimum criteria for maintenance companies. It is not the
intent of this commission to establish licensing programs for
every facet of its regulatory programs, but instead to let private
enterprise work in conjunction with regulatory programs. If
upon reevaluation of these rules in the next several years,
the commission determines that there is a need to change the
requirements for a maintenance company based on some of the
concerns of the commenters, it will do so as swiftly as possible
to appropriately address the situation.
Smith County designated representative suggested that an
affidavit can not be added to a real property deed and that
subsection (h) of this section needs to be clarified on how
the permit is transferred automatically and what the permitting
authority and owner must do to accomplish the transfer.
The commission feels that the use of an affidavit provides the
necessary communication with future owners of the property
to assure that they are informed of the fact that they are
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responsible for an on-site sewage disposal system on their
property. Texas Property Code 12.001 provides that an
instrument concerning real property, may be recorded if it
has been acknowledged, sworn to with a proper jurisdiction,
or proved according to law. The recording of the affidavit
puts all potential buyers on notice as to the requirements and
responsibilities regarding the on-site system located on that site.
An on-site permit is issued in the name of the person who
owns the on-site system. Ownership of real property includes
ownership of the on-site system. The purpose of this part of the
rules is to clearly indicate that the responsibility for the on-site
system automatically transfers with title of the property, whether
or not there is any requirement to formally transfer ownership.
Texas Society of Professional Engineers pointed out a mis-
spelled word in §285.21(j) and Texas On-Site Wastewater Asso-
ciation suggested specifying the effluent grab samples as rep-
resentative samples.
The commission agrees with the suggestions and has made the
appropriate changes.
An individual suggested that the disinfection design criteria is
vague and recommended the following changes: 1) specific
performance standards for chlorination or fecal coliform; 2) re-
quire continuous chlorination; 3) the use of chlorine solution
feeders be specifically mentioned in the rule; and 4) include
referrals to standard references and EPA literature on disinfec-
tion.
The commission feels the requirements under this section pro-
vide sufficient information and criteria to allow the professional
designing the surface irrigation system to properly integrate the
necessary components to assure that the effluent being applied
is disinfected to the appropriate levels. In regard to the specific
recommendations, the commission believes: 1) that this section
and Table IV of §285.91(4) of this title (relating to Tables) pro-
vides the necessary performance standards for chlorination and
fecal coliform; 2) these rules establish the minimum requirement
which specifies that the effluent would need to be appropriately
disinfected prior to application, continuous chlorination may not
be appropriate in all circumstances; 3) it is not necessary to
mention specific types of chlorination devices in the rule; and
4) the commission feels it is not necessary to limit design cri-
teria associated with disinfection related to OSSFs since this
technology is continually changing.
Section 285.22. Fees.
Due to the movement of the previous section (§285.21. Addi-
tional Application Requirements for Surface Irrigation Systems)
to Subchapter A of this title (relating to General Provisions) this
section on Fees will be renumbered to §285.21. However, all
response to comments will be under the original section number
so as not to confuse anyone who submitted comments under
the rules as proposed.
Kirk’s Tractor Service, Inc. suggested increasing fees over a
five year period; a registered professional engineer suggested
the fees schedule should be scrapped based on analysis of
Mr. Minick; and a registered sanitarian suggested that the fees
for this program not be listed in these rules, but in a separate
document so that the rules do not have to be changed every
time you need to change the fees.
The commission believes it has the clear authority under
§366.058 of the Health and Safety Code to establish a rea-
sonable fee to cover the costs of operating an OSSF program
in the state. The permit fees established under this section are
in line with fees being charged across the state by authorized
agents operating an OSSF program at a local level to recover
their costs. The commission further feels that the establishment
of these fees through the rulemaking process is the appropriate
method to allow persons affected by this program to offer com-
ments and suggestions on any proposal the commission may
have regarding OSSF fees. No changes will be made.
SUBCHAPTER D-PLANNING, CONSTRUCTION AND IN-
STALLATION STANDARDS FOR OSSFs
Section 285.30. Site Evaluation.
Austin-Travis County, Texas Society of Professional Engineers
and several registered professional engineers stated that the
commission must present the public with all technical data
justifying any changes to these rules.
The commission feels that it has provided the necessary public
review and input into the revisions of this chapter. The staff of
the commission have been working on revising this chapter for
over three years. In addition to the current rulemaking process,
the staff have provided draft proposals to the public, conducted
11 public meetings across the state to solicit comments and
suggestions on the proposals and met with a 14 member ad
hoc advisory committee made up of local government officials,
installers, registered sanitarians, registered professional engi-
neers, trade associations manufacturers, homebuilder and at-
torneys. Changes in the technical standards in these rules have
been open to the public for review and comment and fully dis-
cussed with the ad hoc committee.
Hays County Environmental Health and a registered sanitarian
suggested that many parts of the state have caliche soils and
these rules do not address the suitability of this soil type.
The commission believes that caliche soils are not a specific
class of soils unto itself. Accordingly, the commission has
deleted the use of the term in these rules and replaced it with
the term "soils". Depending upon its structural makeup, it can
be highly variable in its qualities to properly treat the effluent
from a septic tank or other type treatment unit. The commission
feels that upon a proper site evaluation a determination can be
made as to the type or soil class any soil, including a caliche
type soil, may be, and therefore determine whether it is suitable
for a standard type disposal system.
Wastewater Technologies, Inc. suggests that a clear standard
be established which requires a minimum separation of two feet
between restrictive horizon and the lowest elevation of effluent
application within each disposal area. The two foot requirement
should replace the requirement found currently proposed in
§285.33(b)(3)(E). In order to assume equal treatment of all
subsurface irrigation practices, the same restriction should be
imposed on low pressure dosed drainfields, thus the language
in §285.33(c)(1)(iv) should also reflect a requirement of two feet
of separation to the restrictive horizon.
The commission disagrees with the comment. Pressure dosed
systems distribute effluent evenly and therefore do not require
the vertical separation required for standard drainfields.
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Wastewater Technologies, Inc. recommended borings should
be required to penetrate "restrictive horizon" encountered within
the two foot separation zone unless the auger is rejected.
Clayey subsoils can be suitable for disposal if application rates
and resting periods are properly monitored and controlled.
The commission feels that proprietary and non-standard sys-
tems can be used in clayey soils, it is standard systems that
cannot (except situations using ET beds, etc.).
Wastewater Technologies, Inc. suggested more specific criteria
be established for the number of borings to be taken. A disposal
system that carries 4,000 to 5,000 gallons per day (gpd) is likely
to be very large and could include several areas.
The commission agrees in part and has modified §285.30(a)
to insert a new sentence after the first sentence that reads "In
areas of the high soil variability, the permitting authority may
require additional soil borings or backhoe pits be taken".
Texas On-Site Wastewater Association suggested that the
§285.30(a) be modified to allow a limited soil evaluation where
surface irrigation will be used.
The commission feels that a thorough site evaluation needs to
be performed on all potential OSSF sites to determine the total
range of options that exist for the proper treatment and disposal
of domestic effluent.
Austin-Travis County suggested that the soil analysis should
be done with back-hoe pits only and they should be done to
a depth of four feet not two feet. An individual suggested
that two feet was a reduction in environmental protection and
that the rules needed to increase the number of required
test pits or boreholes. Wichita Falls-Wichita County Public
Health District suggested that soil borings to two feet below
the excavation is not necessary in many areas of the state. A
registered professional engineer suggested that the language
of subsection (a) be reworded to look for the most restrictive
soil class within two feet of the bottom of the excavation.
The commission believes that evaluation of soils two feet below
the proposed bottom of the drainfield is protective of the public
health and the environment. The commission has chosen to
require the site evaluation as the method to properly evaluate
all the factors at a site and determine whether a standard
disposal system can be used. This method provides for the
flexibility of soil conditions that we have in this state. Two feet
of appropriate soil is sufficient to provide the necessary final
treatment for a standard system. An OSSF system should be
planned based on a thorough evaluation of the site, with one
of the most critical features being the appropriate evaluation of
the soils in the vicinity of the disposal area. The commission
feels that the boreholes and back-hoe pits are both acceptable
methods for performing a soil analysis. However, we do agree
that the permitting authority needs to be given flexibility in
determining whether additional borings or pits are necessary
to properly evaluate the soils in areas where highly variable
soils exist, and we also agree that the language in subsection
(a) is unclear about the area of evaluation for the restrictive
horizon. Changes are being made to provide more flexibility to
permitting authorities and to clarify the intent of the extent of
the evaluation below the excavation.
Fort Worth-Tarrant County Public Health Department suggested
that subsection did not address soil with exactly 30% gravel.
The commission agrees and has made the appropriate
changes.
Austin-Travis County suggested that §285.30(c) be modified to
not require a soil analysis for Class IV soils.
The commission agrees and has modified the language to
reflect that a soil analysis need not be performed for Class IV
soils.
Brazos County Health suggested that the language of
§285.30(e) be modified to replace "shall" with "may" in the last
sentence to allow the possibility of standard systems going
where a restrictive horizon is within two feet of the bottom of
the excavation.
The commission disagrees with the suggested change. This
section is meant to be determinative of the type of soil in the
area of treatment for a standard disposal system. If a restrictive
horizon exists within two feet of the bottom of the excavation,
there will be a strong possibility that sufficient treatment of the
effluent will not occur and the OSSF will fail.
An individual suggested that §285.30(f) be modified to specify
all the requirements that a site evaluator must evaluate as a
part of the site evaluation process related to ground water.
The commission feels that such specific requirements should
be left to the training that is required under Subchapter F of
this chapter (relating to Registration, Certification and/or Train-
ing Requirements for Installers, Apprentices, Site Evaluators or
Designated Representatives) rather than specified in this sec-
tion.
Hays County Environmental Health suggested that §285.30(g)
be modified to restrict conventional systems to slopes less than
15-20%.
The commission believes that the suggestion would be overly
restrictive as a minimum standard. If properly planned, a
conventional system can properly function at slopes up to 30%.
Authorized agents may restrict OSSFs to a higher standard in
accordance with §366.032 of the Health and Safety Code.
A registered sanitarian suggested that the special planning
requirements mentioned in §285.30(h) should be spelled out
or defined. An individual suggested that the language in
subsection (h) of this section be modified to be specific on how
tanks float and specifically mention that fiberglass and plastic
tanks are more prone to float. Another individual suggested
further changes to subsection (h) as follows: 1) referrals to the
appropriate Federal Emergency Management Agency (FEMA)
documents; 2) sites located in the 100-year floodplain should
have the OSSF designed to be waterproof, resist floatation
and equipped with one-way valves to restrict movement of
wastewater back to dwelling; 3) sites within 10-year floodplain
will not be allowed a soil absorption system; and 4) all portions
of the OSSF are excluded from the floodway.
The commission believes the special planning requirements
should be identified by the installer, registered sanitarian or
registered professional engineer based on a site evaluation.
There are a lot of different alternatives that could be utilized
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in this situation. It is not necessary to identify all alternatives in
these rules.
In regard to the comment on tank flotation, the commission
feels that the existing language is sufficient to identify this as
an issue that needs to be addressed during the site evaluation
and the subsequent application process for a permit to operate
an OSSF. All tanks under selected circumstances have the
potential to float, it is not necessary to single out any type or
types of tanks in these rules.
As to specific requirements regarding the location of OSSFs
in floodplains, the commission agrees in part with the first
two comments and has modified the subsection to clarify its
intent and offer further definition of what additional information
is needed and what impacts need to be properly addressed. In
regard to the last two comments, the commission feels these
suggested modifications are overly restrictive and do not allow
the permitting authority the flexibility to assess the site-specific
situations and make a case-by-case determination of whether
an OSSF can be installed in the described situations.
Smith County designated representative, Hays County Envi-
ronmental Health, Williamson County and Cities Health District
and Amstar Engineering, Inc. recommended that §285.30(i) is
no longer needed since the percolation test is no longer the
sole criteria for determining site suitability. San Angelo-Tom
Green County Health Department and Hays County Environ-
mental Health asked for clarification on how to apply the results
of the test and whether the test was mandatory. City of Denton,
Texas Society of Professional Engineers, Community Environ-
mental Services, Inc. and an individual expressed that this sub-
section should be modified to require the percolation test rather
than it being optional, especially if a representative soil type
can not be identified. Lower Colorado River Authority, Austin-
Travis County, Texas On-Site Wastewater Association and a
registered professional engineer suggested that language of the
subsection be modified to clarify that the percolation test was
an optional test. Austin-Travis County recommended that the
24-hour requirement in paragraph (5) be deleted. Fort Worth-
Tarrant County Public Health Department suggested that the
presoaking and timing procedures need to be further defined. A
registered sanitarian recommended that paragraph (5) be mod-
ified to allow filling the hole all the way to the surface to avoid
excessive wicking.
The commission believes that the site evaluation should replace
the existing percolation test as the mechanism by which to de-
termine whether a standard disposal system may be used in the
state. The commission agrees with commenters that this sub-
section should be eliminated and has deleted §285.30(i) under
the proposed rules and renumbered the remaining subsections.
In addition, the commission feels it is necessary to clarify that
during the period of time between the effective date of these
rules and the date when site evaluations can no longer be per-
formed except by an individual holding a valid site evaluator cer-
tificate (540 days after the effective date), only installers holding
valid certificates, registered professional engineers, registered
sanitarians and designated representatives will be recognized
as individuals who can submit site evaluation recommendations
to a permitting authority for consideration.
Williamson County and Cities Health District asked for clarifica-
tion on whether a standard disposal system could be used in
unsuitable soil if non-standard treatment was used. Texas Soci-
ety of Professional Engineers recommended language changes
to §285.30(j) eliminating standard treatment in unsuitable soil
and allowing a standard disposal system with a non-standard
treatment.
The commission feels the main purpose of performing a site
assessment is to determine whether the soils and other factors
at the proposed site will allow the use of a standard disposal
system. If these factors are determined to be unsuitable, a
standard disposal system should not be used. However, this
determination does not, of itself, limit the use of a standard
treatment system in a non-standard design. No changes will
be made.
Austin-Travis County and a registered sanitarian suggested
changes to §285.30(j)(3) recognizing the use of evapotranspi-
ration as a standard disposal method.
The commission agrees and has modified the language to
distinguish subsurface and surface standard disposal systems
for overall site suitability.
Section 285.31. Setback and Separation Requirements.
Austin-Travis County recommended that the term "fences" be
deleted from the section and expressed overall concern about
future impacts from the reductions in setbacks allowed by the
proposed rules. An individual indicated that there was a conflict
between this chapter as proposed and proposed new Chapter
238 of this title (relating to Water Well Drillers) regarding the
placement of a well near a property line.
The commission agrees with the first comment and has modified
the language of the section to delete the term "fences". On the
issue of concern about reductions in setbacks, the commission
believes that the use of the site evaluation method to determine
the usage of a standard disposal system will help in eliminating
the concerns for the use of the higher setback requirements
under the existing rules. In regard to the potential conflict
between these rules and the proposed Water Well Drillers
rules, the commission has found that the two sets of rules are
consistent in regard to location of well in the proximity of an
OSSF and property lines.
Section 285.32. Criteria for Sewage Treatment Systems.
Austin-Travis County, Holmes Concrete Pipe, Smith County
designated representative, Texas On-Site Wastewater Associ-
ation, and Kirk’s Tractor Service, Inc. raised objections to the
proposed size (at least 15-inches) of septic tank cleanout ports
indicating that a 15-inch opening in small septic tanks would
create structural problems and that changes to fabrication forms
would increase product cost.
The commission agrees with the concern that 15-inch cleanout
ports on all septic tank sizes may reduce structural integrity.
The commission will revise the proposal to indicate a 12-
inch cleanout port requirement as recommended by Austin-
Travis County and Texas On-Site Wastewater Association.
The commission does not believe that septic tank prices
will substantially increase based on the revised cleanout port
requirement.
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An installer commented that inspection and cleanout ports
should not be centered over the "T" in tanks and that risers
should be extended to ground level.
The commission feels the proposed rule sufficiently addresses
inspection and cleanout port positioning as not centered over
the "T" in tanks. The commission disagrees that risers must
be extended to ground level as this increases system cost
unnecessarily. Extending risers to ground level is an option,
not a requirement in the proposed rules.
North Texas Marketing commented that prohibiting steel lids will
drive up the cost.
The commission disagrees with this comment. Metal tanks are
prohibited in the current rules and metal tanks and lids were
not considered in the proposed rules because their structural
integrity is compromised by long term contact with the ground
and sewage.
A registered sanitarian commented that the proposed rules
should address depths to tank lids for load bearing traffic and
whether tank cleanout ports must be sealed watertight.
The commission believes that the establishment of load bearing
depths for lids of any tank should follow the specifications
of the tank manufacturer. Likewise, tank manufacturers are
responsible for producing a tank that will remain water-tight.
Wallis Concrete, Inc. suggested that the frequency of site
visits and performance of required testing should be at least
on a monthly basis, with the exception of aerobic units utilizing
monitors.
The commission disagrees with this comment. This suggestion
would substantially increase the cost of on-site sewage facilities
unnecessarily. Monitoring requirements are already addressed
for proprietary and non-standard systems.
Smith County designated representative requested clarification
whether the 3-inch drop from inlet to outlet is located in the first
tank or the second tank or any combination.
The commission feel this condition may be satisfied as a
combination as long as there is an overall 3-inch drop. Figures
6 and 7 of these rules (§285.90) indicate the 3-inch drop in the
first tank for illustrative purposes only.
San Angelo-Tom Green County Health Department questioned
the reason for restricting designs of poured-in-place concrete
tanks to registered professional engineers.
The commission disagrees with the comment because regis-
tered professional engineers are qualified by education and li-
censing to address the mechanical design issues for poured-in-
place concrete.
An individual commented that the reference to American Society
of Testing and Materials (ASTM) designation C 1227-93 (Stan-
dard Specification for Precast Concrete Septic Tanks) should
be specific and included as an appendix.
The commission disagrees with this comment that the reference
is not specific and should be included as an appendix. The
reference in these rules specifically addresses two sections
within this ASTM standard. The appendices do not contain
nationally accepted and widely available standards referenced
in this proposed rule as a matter of brevity and reducing
unnecessary printing and distribution costs.
Robert Morriss, Inc., Texas On-Site Wastewater Association,
Kirk’s Tractor Service, Inc., and Austin-Travis County com-
mented that pretreatment tanks should meet the same struc-
tural standards as detailed for septic tanks.
The commission agrees with these comments and has revised
the proposed rules accordingly.
Wallis Concrete, Inc. questioned whether or not local-level
enforcement of these standards (ASTM C 1227-93) will occur.
Local governmental authorities shall enforce the requirements
of this chapter where the commission has delegated the admin-
istration of an on-site sewage program to a local governmental
entity.
Fort Worth Water Department and Kirk’s Tractor Service, Inc.
commented that backfill and cushion requirements for all tanks
should be addressed.
The commission believes these rules sufficiently address back-
fill and cushion requirements for all tanks in §285.32(a)(1)(J).
Wichita Falls-Wichita County Public Health District agreed with
the commission’s proposal to include pretreatment tanks for
aerobic treatment plants.
The commission thanks this commenter.
Austin-Travis County commented that tanks must be tested for
leakage after installation.
The commission disagrees with this comment since a leakage
test increases system installation cost and may not be conclu-
sive. Local governments wishing to impose this requirement
may do so as long as it is contained within their approved del-
egation order from the commission.
Robert Morriss, Inc. commented that filter beds should not be
limited to the use of an impervious lined pit.
The commission agrees with this comment and has revised the
proposed rule to include the use of tanks.
Hays County Environmental Health, Texas On-Site Wastewater
Association, a registered sanitarian and a registered engineer
commented on intermittent sand filter loading rate, maintenance
contracts, and other details may not be sufficient for promoting
their use or listing them as a standard design. Amstar
Engineering, Inc. suggested sand media, waste loadings,
hydraulic and other engineering matters should be performed
by a registered professional engineer and such a design
should not be considered as a standard treatment process.
A registered engineer suggested the commission consult the
states of Oregon and California on this subject.
The commission disagrees with these comments. The load-
ing rate and standard design specifications represent nation-
ally accepted data. The commission believes that requiring
maintenance contracts for standard systems will increase sys-
tem cost unnecessarily. During the construction of this pro-
posal, the commission consulted with the states of Oregon and
Washington. The specifications for intermittent sand filters con-
tained within this proposal reflect specifications from the State
of Washington.
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Clearstream Wastewater Systems, Inc. commented that prod-
uct approval of proprietary aerobic treatment systems before
adoption appears to be a product that is approved forever.
The commission agrees and has revised the proposed rule
to clarify that retesting shall occur under the requirements of
National Sanitation Foundation, International (NSF) Certification
Policies for Wastewater Treatment Devices (1991).
Hydro-Action, NSF, Texas On-Site Wastewater Association,
commented that the proposed rules should reflect the current
date of NSF Standard 40 and Certification Policies for Waste-
water Treatment Devices (Policies).
The commission disagrees with these comments because these
proposed rules would have to be republished and commented
upon again in order to incorporate the new NSF Standard 40
and Policies revision dates. At the time the proposed rules were
published, the commission was unaware the final revision of the
NSF Standard 40 and Policies had taken place.
Hydro-Action, NSF, and Texas On-Site Wastewater Association
commented that the retesting provisions for aerobic treatment
systems is contained within Certification Policies for Wastewater
Treatment Devices, not NSF Standard 40.
The commission agrees and has revised the proposed rule
accordingly.
Norwalk Wastewater Equipment Company and NSF com-
mented that the proposed rule should not consider aerobic
treatment systems for approval when these systems were not
tested by an American National Standards Institute (ANSI)
accredited institution.
The commission disagrees with these comments because there
are already manufacturers producing aerobic treatment systems
which have been tested and listed by the executive director in
accordance with the existing rules. All units will eventually need
to be retested in accordance with NSF Certification Policies for
Wastewater Treatment Devices by NSF or an ANSI accredited
institution.
McGrew Construction Company, Inc. and Ecological Tanks,
Inc. endorsed the adoption of Chapter 285, as proposed, re-
garding the testing and approval of aerobic treatment systems.
The commission thanks the commenters.
NSF supports the reference to NSF Standard 40 and NSF listed
Class I systems.
The commission thanks NSF for its comments.
San Angelo-Tom Green County Health Department requested
clarification on how long must a manufacturer guarantee its
system.
The commission does not require that any manufacturer state
a specific guarantee period for a proprietary product. However,
the manufacturer is responsible for their product during the
completion of the two year test period and five year conditional
acceptance period in order for any manufacturer to receive
agency approval of its product.
An individual commented that proprietary system approvals
need to include the requirement that a report be provided at
the end of the testing period for TNRCC evaluation.
The commission disagrees with this comment because the
executive director of the TNRCC will consider the availability
or absence of such information when making a final decision
whether or not to approve any proprietary system for use in
Texas.
An individual commented that recirculating sand filters need to
be specifically mentioned as one of the non-standard treatment
options. Additionally, use of media such as synthetic trickling
filter media need to be considered as well.
The commission agrees and has modified the rule to more
clearly indicate the additional non-standard technologies. The
listing in the text is provided as examples only and designers
are not restricted to that list.
Upper Guadalupe River Authority and Hays County Environ-
mental Health commented that the proposed rules for design
of non-standard treatment systems should not be restricted to
registered professional engineers only.
The commission agrees with these comments and has
amended the text to include registered sanitarians for design of
non-standard treatment systems (except where non-standard
treatment is combined with surface irrigation for disposal).
Section 285.33. Criteria for Sewage Disposal Systems.
Community Environmental Services, Inc. commented that
these rules should acknowledge the potential to reduce disposal
areas and lot sizes if various levels of pretreatment are provided
prior to disposal through use of demonstration/research projects
for a period of ten years.
The commission feels the rules allow a person to pursue
a demonstration/research project to provide data for new or
improved OSSF treatment or disposal systems.
A registered sanitarian commented that slopes in excess of 30%
should be addressed by the proposed rules.
The commission believes it has addressed slope requirements
in §285.30. Standard disposal systems are not appropriate for
drainfields with greater than 30% slope, but may be addressed
using proprietary or non-standard disposal systems.
Lower Colorado River Authority commented that there should
be a flow diversion valve requirement between dual absorption
beds. Austin-Travis County commented that at least two beds
be required for standard disposal systems and San Angelo-Tom
Green County Health Department requested clarification if beds
were addressed in the rules.
The commission disagrees with this comment since these rules
do not make any distinction between trenches or beds since
both are considered excavations. The dual absorptive bed
requirement under current rules has been removed, therefore
flow diversion valves are no longer a requirement.
Hays County Environmental Health commented that the bottom
of the excavation should be level to within two inches, not four
inches.
The commission partially agrees and has revised the proposed
rules to indicate that the bottom of an excavation be level within
1 inch in each 25 feet of excavation.
ADOPTED RULES January 31, 1997 22 TexReg 1129
Williamson County and Cities Health District questioned why
standard disposal systems cannot be used in clay and sug-
gested a five foot separation between excavations.
The commission feels standard disposal absorption systems
should not be used in clay (Class IV) soils as they do not pro-
vide adequate absorption and treatment. However, evapotran-
spiration disposal systems (a standard disposal system, not a
standard absorptive disposal system) may be utilized in clay
(Class IV) soils.
Fort Worth-Tarrant County Public Health Departments, Texas
On-Site Wastewater Association, and the Lower Colorado River
Authority (LCRA) suggested that no sidewall credit be given
to trenches less than two feet wide or in Class III soils.
The LCRA further commented that the proposed rules should
retain an institutional/commercial sizing factor of 1.25. A
registered sanitarian commented that sidewall absorptive area
only becomes a factor once a biomat has formed on the bottom
of the excavation. Bell County Public Health District and an
installer commented that the commission should delete 1.0 foot
as the minimum size of an excavation.
The commission agrees in part and has modified the rules
to reflect 1.5 feet as the minimum width of any excavation
and thus the minimum width for sidewall credit. These rules
delineate the manner in which sidewall absorptive area is
addressed. By contrast, the current rules which also consider
sidewall absorptive area do not delineate the impact since it
was automatically built into the loading rates specified in the
current rules. The commission disagrees with the comment to
include a institutional/commercial sizing factor as this tends to
be an arbitrary assignment when such designs should be based
upon expected wastewater flow rates and effluent strength.
Scott Kitchner Septic Systems and City of Denton commented
that the maximum length of a soil absorption trench be 75 feet
as required in the existing rules.
The commission has set a maximum length of 150 feet for single
drainline drainfields. In these rules, flexibility has been given to
system designers with respect to the maximum length for any
other configuration other than a single line. Section 285.90(5)
"Figure 5 has been revised to clarify this distinction.
Wichita Falls-Wichita County Public Health District agreed with
the provision for five foot excavation depths for certain areas of
the state.
The commission thanks the commenter.
Upper Guadalupe River Authority suggested the criteria
in §285.33(a)(3)(A)-(H) is in conflict with the criteria of
§285.33(c)(1) and should be deleted in favor of §285.33(c)(1),
and consider §285.33(c)(1)(A)-(C) as a standard disposal
system. A registered sanitarian suggested changes to the
requirements for pumped effluent.
The commission disagrees with these comments. While
pumped effluent drainfields and low-pressure dosed drainfields
share many similar properties, they are intended for two
different purposes. Pumped effluent drainfields are a variant
of low-pressure dosed drainfields intended for general use and
based on general configuration utilized in many areas of the
state. By contrast, the configuration of low-pressure dosed
systems provides OSSF designers the maximum latitude to
develop the drainfield for a specific site.
Wichita Falls-Wichita County Public Health District and Hays
County Environmental Health commented that the sizing of tire
chips as a substitute for porous media be left up to authorized
agents.
The commission believes these rules reflect existing state laws
and other commission regulations dictating the tire chip size
that is required of waste tire processors.
Robert Morriss, Inc, Scott Kitchner Septic Systems, Galveston
County Health District, Upper Guadalupe River Authority, and
an individual suggested corrections to the minimum horizon-
tal separation distances between excavations and drainlines.
Amstar Engineering, Inc., suggested a possible conflict be-
tween Figures 4 and 5 related to the spacing requirement as to
whether it is a maximum or minimum.
The commission agrees and has modified §285.33 and §285.91
accordingly.
Scott Kitchner Septic Systems and Galveston County Health
District requested clarification and consistency in the way the
proposed rules address soil/media barrier material. Hill Country
Concrete Products, Inc. commented that the commission’s
specification (ASTM D737) for air permeability restricts the use
of high quality filter fabrics like Dupont Typar.
The commission agrees and has modified rules by specifying
that geotextile fabric is the only type barrier material to be used.
The commission believes that the current air permeability spec-
ification preserves the necessary environment for secondary
treatment of effluent using standard disposal systems.
San Angelo-Tom Green County Health Department commented
that the drainline provisions do not address leaching chambers.
The commission believes the drainline provision related to
leaching chambers are appropriately addressed in §285.33(b).
Tejas Engineering and Septic Systems commented that side
wall credit should not be considered since it is applicable to
ponding systems. Robert Morriss, Inc. commented that the
sidewall formula is a mistake because it will encourage narrow
trenches by utilizing less porous media for any given installation.
The commission disagrees with these comments. All absorptive
systems must consider sidewall absorption to properly account
for effluent behavior as it travels down and across the soil
layers during normal and peak loading. The existing rules have
traditionally addressed sidewall absorption by factoring it into
the loading rates.
Smith County designated representative commented in opposi-
tion to changing from ASTM 2729 to Standard Dimension Ra-
tion (SDR) 35 pipe, and an individual approved of the change.
Smith County designated representative stated their agreement
with the use of SDR 35 from the tank to the absorption trenches.
The commission believes the change is necessary to increase
the integrity of headers and drainlines being installed with
standard disposal systems around the state.
Brazos County Health Department, Coldwell Banker/Richard
Smith Realtors, Williamson County and Cities Health District,
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Hays County Environmental Health, an installer, and City of
Denton commented that the increase in ET drainfield sizing is
excessive, that the increase in drainfield sizing will increase
costs, and the current drainfield sizing formula performs ade-
quately.
The commission disagrees with these comments and bases
its decision to modify the ET drainfield sizing formula on
an EPA published study (Sewage Disposal by Evaporation-
Transpiration. EPA-600/2-78-763 (1978)) regarding sizing. The
commission recognizes that the new formula will increase ET
drainfield sizes. The commission believes this is necessary in
order to protect public health and environment.
Lower Colorado River Authority commented that clarification is
needed to understand whether ET drainfields are allowed in
unlined disposal areas and Class IV soils when the seasonal
water table do not penetrate the excavation.
The commission believes the provisions of §285.33(a)(2)(A)
provides that ET drainfields are allowed in Class IV soils,
meeting permeability requirements, without a liner as long as
ground water does not penetrate the excavation.
A registered sanitarian commented that it will be difficult to
monitor transfers and sales of properties on an on-going basis.
Placing requirements on deeds or titles will not be successful
and will result in unnecessary costs and wasted time.
The commission feels this requirement does not put any burden
on the permitting authority as it is the responsibility of the
permittee to properly record and file this in relation to the
property deed. The act of recording and filing this with the
county clerk puts perspective buyers on notice as to limitations
with the on-site system.
Highland Lakes Engineering, Galveston County Health District,
Hays County Environmental Health, a registered sanitarian, and
Williamson County and Cities Health District commented on
the use of pumped effluent systems in commercial/institutional
facilities and the system sizing criteria.
The commission believes the use of pumped effluent systems
should be limited to domestic wastewater applications only be-
cause of the likelihood of greater and more random wastewater
flows and effluent strength from commercial/institutional facili-
ties.
Robins Engineering commented that conventional systems
should be changed to allow smaller sized rock, given the com-
mission’s approval of graveless systems.
The commission feels one of the principal purposes of the
porous media is to produce adequate effluent storage area
in the void spaces. Smaller sized porous media effectively
reduces this storage capacity. Graveless systems provide the
same or greater storage capacity while still providing the same
soil interface as other absorptive disposal systems.
Austin-Travis County and a registered sanitarian commented
that the distance to either ground water or to a restrictive horizon
should be a minimum of two feet for any type of subsurface
disposal system including drip (even with disinfection). A
registered sanitarian commented that tertiary treatment should
be provided for sites that cannot meet the two foot requirement.
The commission disagrees with the first comment. Drip irriga-
tion produces better hydraulic control and reduces the chance
an area on the site will be overloaded and thereby contaminate
ground water. Furthermore, the commission disagrees that ter-
tiary treatment should be provided for sites that do not have two
feet of soil for treatment. When there is less than two feet of
soil, approved alternative disposal methods provide the neces-
sary soil treatment.
Austin-Travis County, Williamson County and Cities Health Dis-
trict, Hays County Environmental Health, Smith County desig-
nated representative, and Wichita Falls-Wichita County Public
Health District commented that the 40% drainfield reduction af-
forded to leaching chambers is not supported by scientific anal-
ysis.
The commission feels approved manufacturers of leaching
chambers have provided sufficient data that their systems
have been tested and found to meet or exceed requirements
for conventional disposal systems. These rules restrict the
use of leaching chamber technology for subsurface absorption
drainfields to Class Ib, II, and III soils only.
Wastewater Technologies Inc. and a Smith County designated
representative commented that the emitters should be spaced
to achieve even distribution.
The commission agrees and has revised these rules to indicate
that the drip emitter layout shall ensure equal distribution
throughout the drainfield.
Robert Morriss, Inc, Hays County Environmental Health, Fort
Worth-Tarrant County Public Health Departments, and Austin-
Travis County commented on several dictional choices regard-
ing the words "emitter" and "nominal" and whether or not the
system "will" or "should" be equipped with backflush capabili-
ties. Wastewater Technologies Inc. suggested the word "field-
flush" in substitution of the word "backflush" and these rules
should require flushing velocities be set at a minimum of two
feet per second. Austin-Travis County suggested that the title
of the section be changed to "drip irrigation". Lower Colorado
River Authority suggested removing the provision to backflush
to the septic tank, while Austin-Travis County suggested any
other treatment unit.
The commission agrees and has revised the diction in the
rule to be more clear and the title of the section has been
changed to "drip irrigation". Furthermore, the term backflush
has been revised to require flushing from the lines back to the
treatment unit. Requirements for flushing velocities cannot be
incorporated in this rulemaking effort as they represent a new
requirement which should receive public review and comment.
Lower Colorado River Authority commented that the title of this
section should be drip emitters (one type of pressure emitter)
and that this section should be moved to the non-standard
disposal section.
The commission disagrees with this comment. Drip emitter
technology has been widely utilized in the on-site sewage facility
field and much of the products manufactured fit the definition
for proprietary systems.
Brazos County Health Department commented that pressure
emitter systems have a one foot vertical separation distance
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from restrictive horizons which appears to be a conflict if the
pressure emitter system is utilized in clay soils which are
themselves a restrictive layer.
The commission agrees and has modified the section to reflect
necessary depth of soil between drip emitter and groundwater
or solid/fractured rock.
Hydro-Action commented that on-going contracts are neces-
sary, but not twice per year or three times for spray irrigation.
The commission disagrees with this comment. Maintenance
contracts are not the same as testing and monitoring schedules.
Maintenance contracts do not have a scheduled occurrence
under the rules as proposed.
A registered sanitarian commented that drip irrigation systems
should be designated as non-standard disposal systems.
The commission disagrees with this comment. Drip irrigation
systems comply with the definition of proprietary disposal
systems. Manufacturers submit their products for testing and
approval to prove their product and the technology employed.
Those units approved for use in the state have a general
application where only the drainfield size is the remaining
variable.
Harrison Environmental Systems commented that if we are im-
proving water quality through secondary and tertiary treatment
methods, then there should be a way to reduce the size of the
beds or fields.
The commission agrees in part with this comment. These rules
do not limit anyone from pursuing a non-standard system in
accordance with these rules. In addition, authorized agents
are empowered to issue variances, upon request, for system
designs not addressed by the rules that substantiate equivalent
or better public health and environmental protection.
A registered engineer commented that there does not appear to
be adequate checks and balances on the process for approval
of proprietary systems.
The commission disagrees with this comment. The proprietary
testing criteria requires product manufacturers of aerobic treat-
ment plants to submit to NSF Standard 40 testing and certifi-
cation by NSF, an NSF accredited institution, or an ANSI ac-
credited institution. Product manufacturers unable to test and
certify under NSF Standard 40 must obtain independent third
party testing for two years. Upon successful completion of
the two-year testing schedule, the product is placed on a five
year conditional acceptance. The commission has no reason to
doubt the integrity of NSF, an NSF accredited institution, or an
ANSI accredited institution. While independent third party test-
ing institutions provides initial testing, field data obtained from
systems installed during the conditional acceptance period is a
better indicator to the commission of whether or not the product
should be given full acceptance.
Rick Goldberg testified that drip systems are disadvantaged
by operating maintenance contracts when compared with low-
pressure dosing systems.
The commission disagrees with this comment. Historical data
indicates that drip emitter systems are much more susceptible
to emitter plugging than the larger holes found on low-pressure
dosing systems. Therefore, drip emitter systems warrant an
on-going maintenance agreement.
A registered sanitarian commented that the proposed rules
should contain a separate chapter for all maintenance require-
ments for all systems as well as under the specific system types.
The commission disagrees with this comment. Maintenance
requirements are more easily referenced and understood within
the section for each specific system. When maintenance
requirements are the same or nearly the same for two different
system types, as is the case with spray irrigation and drip
irrigation, a reference to the first mention of the requirements is
provided. The requirements themselves are not repeated.
Wastewater Technologies, (WTI) Inc. commented that the
proposed rule states that emitter systems are to be equipped
with a filtering device capable of filtering to 100 microns. WTI
suggests that the rules should require filtration to meet the
tubing manufacturer’s specification instead of the 100 micron
filtering requirement.
The commission agrees in part. The 100 micron filtering re-
quirement has been expanded to include manufacturer require-
ments for filtering.
WTI commented that drip lines should be installed on natural
ground contour (plus or minus two inches) in any drip line to
avoid the phenomenon of "drainback".
The commission agrees in part. The rule has been revised
such that the existing language "...arranged in almost any
configuration" now reads "...arranged in a configuration such
that equal distribution throughout the field is insured".
WTI commented that anaerobically treated wastewater can
be distributed through drip irrigation systems very effectively
with no risk to the environment. WTI suggested that the
last sentence beginning "Direct septic tank discharge into
emitters...." be deleted.
The commission agrees and has modified the language.
Tejas Engineering, Septic Systems, and Hays County Environ-
mental Health commented that four square feet of absorptive
area per emitter was arbitrary. Tejas indicated a two foot credit
appears to be more appropriate where the benefit is an ex-
tremely small saturated area and Hays County felt that five feet
was more appropriate.
The commission agrees in part with this comment. The
proposed rule has been modified to allow placement of drip
lines at various spacings that will yield the closest proximity,
without overlap, of absorptive area. However, the commission
contends that four square feet of absorptive area per emitter
is appropriate. The commission disagrees with this comment
that two square feet of absorptive area is more appropriate than
four square feet as proposed. Four square feet of absorptive
area per emitter has been an industry practice for a long period
of time originating with the landscape irrigation industry. Most
drip irrigation tubing is manufactured with emitters located on
two foot centers.
Drip-Tech Wastewater Systems commented that all pressure
dosed systems should require operating maintenance. Robert
Morriss, Inc commented that the use of pressure distribution is
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not a reason to impose restrictive maintenance requirements-
only in the case of pressure distribution with secondary treat-
ment.
The commission disagrees with these comments. Aerobic
treatment units carry mandatory maintenance contracts as part
of their NSF Standard 40 certification. Drip irrigation systems
are more likely to plug than are low-pressure dosed systems
and therefore need on-going maintenance contracts. To require
maintenance contracts on all pressure dosed systems would
increase the system cost significantly.
Coldwell Banker/Richard Smith Realtors commented that the
proposed rules appear to favor the use of spray irrigation
systems.
The commission disagrees with this comment. Texas has
many varied climates, soils, and topographies which require
the commission’s rules to address the conditions under which
each treatment or disposal technology may be utilized. Not all
areas of the state will utilize spray irrigation under these rules,
just as not all areas of the state utilize spray irrigation under the
existing rules.
Austin-Travis County, Hays County Environmental Health,
Robert Morriss Inc., Robins Engineering, two registered
sanitarians, and Sherrill Engineering opposed the change
from five to three square feet of wetted area per linear foot
in a low-pressure dosing disposal system and requested the
commission’s justification.
The commission opted to consolidate all construction standards
into a single set of rules. Previously the low-pressure dosing
disposal standards were addressed by the North Carolina State
University publication, Design and Installation of Low-Pressure
Pipe Waste Treatment Systems. This document required five
square feet of wetted area per linear foot in order to fit into
their sizing formula and wastewater flow rates. The commission
modified this to three square feet of wetted area per linear foot
in order to coincide with our wastewater flow rates, without
increasing the drainfield size.
Brazos County Health Department commented that low-
pressure dosed systems have a one foot vertical separation
distance from restrictive horizons which appears to be a conflict
if the low-pressure dosed system is utilized in clay soils which
are themselves a restrictive layer.
The commission agrees with this comment. The proposed rule
has been revised to reflect depth of soil between bottom of ex-
cavation and groundwater or solid/factured rock.
Austin-Travis County and Lower Colorado River Authority com-
mented that the proposed rules should clarify that low-pressure
dosing (LPD) systems can be used for commercial/institutional
facilities using a factor of 1.25 and whether or not the North
Carolina State University requirements are to be utilized at all.
Amstar Engineering, Inc. suggested that LPD systems should
be allowed for institutional and commerical systems at the dis-
cretion of a registered professional engineer. Robert Morriss,
Inc. requested clarification of the use of low-pressure dosing
systems for commercial/institutional applications.
The commission disagrees in part with these comments. The
proposed rules do not prohibit commercial/institutional facilities
from utilizing low-pressure dosed systems. The commission
will not include a sizing factor (1.25 or any other factor) in order
that all low-pressure dose drainfield designs for commercial/
institutional facilities account for the greater wastewater flows
and effluent strength in comparison to residential systems. The
new rule supplants the need to consult the North Carolina State
University criteria for all LPD drainfields in Texas.
A registered sanitarian stated that the TNRCC has an obligation
to share with the public the data and/or reasoning which led to
the enlarging of LPD systems by two-thirds.
The commission believes that the sizing of LPD system have not
increased by two-thirds. These rules were designed to correlate
with existing sizes found in the "North Carolina State" manual.
However, small increases in flow rates recommended by the 14
member ad hoc committee have resulted in small increases in
LPD sizing for homes not equipped with low-flow fixtures.
Austin-Travis County and Hays County Environmental Health
commented that there should be a slope requirement for surface
irrigation disposal systems. Austin-Travis County suggested
less than 30% slope and include runoff prevention structures
such as berms, swales, detention ponds, etc. A registered
sanitarian commented that uniform application of effluent from
surface irrigation should guard against ponding.
The commission agrees with this comment and has revised the
proposed rule to indicate a surface irrigation slope maximum
of 15%. Furthermore, sloped land must be landscaped and
terraced to minimize runoff.
Hays County Environmental Health commented that trees pose
an obstacle for surface irrigation. Furthermore, the ground
at the bottom of trees is generally bare and is more likely to
create ponding of effluent. Hays County Environmental Health
recommend that trees not be located within the first 2/3 of the
application radius.
The commission disagrees with this comment. Trees constitute
acceptable vegetation for surface irrigation.
Texas On-Site Wastewater Association and Austin-Travis
County commented that unacceptable surface application
areas would be unseeded bare ground. A-1 Wastewater
Services, Inc. commented that spray irrigation to seeded
ground should be acceptable, otherwise spray fields would
have to be sod first.
The commission agrees with these comments and has revised
the proposed rule to include "unseeded" bare ground as an
unacceptable application area for surface irrigation.
Kirk’s Tractor Service, Inc commented that a sampling port is
not needed if an effluent sample can be drawn from a storage
tank inspection/access port.
The commission agrees with this comment and has modified
the language in the proposed rule to state "in" the pump tank
as opposed to "near" the pump tank.
Hydro-Action, Texas On-Site Wastewater Association, Robert
Morriss, Inc, Hill Plumbing, Inc., Kirk’s Tractor Service, Inc., and
A-1 Wastewater Services, Inc. commented that the requirement
for commercial irrigation timers should be deleted and the issue
of timers should left up to the system designer.
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The commission agrees in part with these comments. The
commission has revised the proposed rule to require the use of
commercial irrigation timers when property lines setbacks are
less than 20 feet. The commission has reduced the occasions
where commercial irrigation timers are necessary. However,
this reduction was based upon an increased separation distance
to property lines in order to reduce any threat to public health or
the environment. When commercial timers are required, they
provide the necessary protection at a fraction of the overall
system cost.
Dallas County Health Department commented that they are
strongly opposed to surface irrigation of effluent. City of Denton
commented that an authorized agent can choose to use or not
use drip and surface irrigation disposal systems. A registered
sanitarian commented that spray irrigation disposal systems
pose a potential threat to public health and the environment
since homeowners do not maintain their systems.
The commission will continue to provide standards for drip and
surface irrigation of effluent in these rules. Local governmental
entities that are authorized agents may prohibit the use of drip
or surface irrigation of effluent in their jurisdictions through a
commission approved amendment to their OSSF order.
Texas On-Site Wastewater Association (TOWA) and
Guadalupe Companies commented on the loading rates
for soil substitution drainfields. TOWA recommended that
the loading rates be based on the class of soil used in the
substitute soil. Guadalupe Companies suggested that the
loading rate should be the same as Class Ib soil.
The commission agrees in part with these comments. The
proposed rule has been revised to include the clarification that
a disposal area shall be sized upon the textural class of soil of
the substitute soil, whether Class Ib, II, or III.
TOWA commented that the reference to Class III soils in drain-
fields following secondary treatment and disinfection should be
amended to Class Ib and that the reference to mound systems
be deleted. The Lower Colorado River Authority and the Fort
Worth-Tarrant County Public Health Departments also com-
mented that the reference to mound systems be deleted.
The commission agrees in part with these comments. The refer-
ence to mound systems has been deleted from §285.33(c)(5)(B)
of the proposed rules. However, the commission disagrees with
the comment to change Class III to Class Ib soil for drainfield
sizing. This would substantially lessen the drainfield disposal
area.
Lower Colorado River Authority commented that references to
restrictive horizons in drainfields following secondary treatment
and disinfection should be removed since secondary treatment
will be required when the drainfield is in proximity to a restrictive
horizon. The restrictive horizon will then act as a liner and
protect groundwater negating the need for secondary treatment
and disinfection.
The commission disagrees with this comment. Not all restrictive
horizons will behave as a liner and thus will not prevent
groundwater contamination.
Austin-Travis County commented that the reference to disinfec-
tion should be deleted from the section on drainfields following
secondary treatment and disinfection since it should not be used
with subsurface soil absorption.
The commission disagrees with this comment since not all sys-
tems installed in this section will be subsurface soil absorption
systems. Finally, the chlorine residual in the effluent would not
kill the soil bacteria important for secondary treatment in sub-
surface absorption systems.
The Upper Guadalupe River Authority commented that the
proposed rules need to address effluent water quality standards
for secondary treatment as incorporated in the section on
drainfields following secondary treatment and disinfection.
The commission agrees and will reference the appropriate
standards from Chapter 309 of this title (relating to Domestic
Wastewater Effluent Limitation) in a definition for "secondary
treatment".
A registered sanitarian commented that filtration should be
required and minimum standards set to avoid unnecessary
clogging and failure by effluent applied in surface irrigation
systems. Furthermore, there are no standards for disinfection
nor any approved standards for disinfection devices.
The commission disagrees with the comment. Filtration is
not as critical in surface irrigation systems as it would be,
for example, in drip irrigation systems. The commission has
included requirements for chlorine residual in pump tanks for
surface irrigation disposal systems.
A registered sanitarian commented that minimum nitrate re-
moval requirements should be specified. This requirement adds
additional cost to a system without justifying its benefit.
The commission agrees with this comment. However, rather
than provide nitrate removal requirements which would intro-
duce a new requirement to this rule and require republication
and comment, the commission has removed the reference to
nitrate removal in drainfields following secondary treatment and
disinfection.
Williamson County-Cities Health District requested clarification
if disinfection was required with constructed wetlands over
fractured rock as well as whether or not chlorine would kill
the soil bacteria necessary for further breakdown of harmful
pathogens.
The commission has not included standards for constructed
wetlands in this rulemaking package. However, disinfection
would be required for constructed wetlands over fractured rock.
Finally, the chlorine residual in the effluent would not kill the
soil bacteria important for secondary treatment in subsurface
absorption systems.
Section 285.34. Other Requirements.
Smith County designated representative asked for a definition
of a "two-way cleanout".
The commission feels this is a commonly used term in the OSSF
industry and does not need to be defined in these rules.
Kirk’s Tractor Service, Inc. recommended a two-way cleanout
tee should be located within three-four feet of the dwelling
and should not have any other fittings except straight coupling
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between it and the house stub out and a clean out should be
required every 90 degrees of bend that the sewer pipe makes.
The commission agrees in part with this comment. The rules
have been revised to require a 2-way clean out on the house
sewer. However, the commission disagrees that the 2-way
clean out should be located 3-4 feet from the dwelling as this
imposes an arbitrary and unnecessary requirement that may
not be appropriate for many OSSF systems with long house
sewers. On the second issue, the commission agrees and has
modified the language of subsection (a) to reflect that clean outs
should be located near 90 degree bends in the sewer pipe.
North Texas Marketing suggested that some of the require-
ments of §285.32(a)(1)(D) referenced in this section are too
restrictive for pump tanks.
The commission feels the referenced provisions are sufficient
to assure that pump tanks are properly constructed. Based
on other comments, the commission has agreed in part with
this comment and modified the language of §285.32(a)(1)(D) to
reduce the cleanout port minimum size.
Texas On-Site Wastewater Association recommended replac-
ing SDR 26 with SDR 35.
The commission believes the SDR 26 pipe is more protective
of the environment and less prone to cause problems due to its
increased strength. No change will be made to the rule.
Cox Concrete Pipe Company and Kirk’s Tractor Service, Inc.
suggested either deletion or modification of the predetermined
reserve capacity above the alarm level.
The commission generally agrees with the comments and has
deleted the reference to the predetermined alarm activation
level of a minimum of one-third reserve capacity remaining in
the pump tank in §285.34(b)(1).
Wichita Falls-Wichita County Public Health District recom-
mended dual warning lights since audio alarms get intentionally
disconnected.
The commission disagrees with the comment since warning
lights as well can be intentionally disconnected. The purpose of
this requirement is to assure that when a facility is not operating
properly, the owner will be alerted in the quickest possible time
of the problem. This is not always possible with just a warning
light arrangement.
Highland Lakes Engineering suggested manual alarms could
be used instead of audio and visual.
The commission believes that a manual visual alarm could
be constructed and be effective. However, the commission
believes that a manual audio alarm would be much less effective
and reliable. Furthermore, the commission believes that all
pump tank alarms have a visual and audio component for
maximum effect.
North Texas Marketing recommended that §285.32(b)(1) reflect
that battery operated products should not be used and that
the alarm lock-on feature in §285.32(b)(3) is not an industry
standard and if the provisions stands as written, it should be
amended to require all AC or DC alarms shall carry a lock-on
feature. Hill Plumbing, Inc. suggested audio/visual alarms have
a manual silence.
The commission recognizes that this requirement may not be
an industry standard. However, the commission requires that
OSSF system designers wishing to employ dual pumps shall
configure the high-water alarm system such that an alarm "lock-
on" occurs when the first pump has failed. The commission
believes the "lock-on" requirement is imperative in duplex pump
configurations since the size of the pump tank has been reduced
because of the presence of a back-up. With the exception of
duplex pump systems, the commission believes that the rules
do not preclude the use of a manual silence for audio/visual
alarms.
Kirk’s Tractor Service, Inc. suggested dual pumps should be
required on cluster systems with three or more families or
commercial systems with wastewater flows greater than 750
gallons per day.
The commission disagrees with the comment. The dual pump
provision simply allows smaller pump tanks to be utilized. When
dual pumps are not utilized, pump tanks must be sized in
accordance with the requirements for capacity above the alarm-
on level based upon expected daily wastewater flows.
A registered sanitarian recommended an anti-siphon hole be
required on any pumped system, otherwise an airlock can occur
and cause the pump to fail.
The commission agrees with this comment and has revised the
proposed rule to require that pump tanks be equipped with a
means to break/prevent siphoning.
Smith County designated representative, Harris County Engi-
neering Department, Texas On-Site Wastewater Association,
Advanced Wastewater Systems, GulfShores Enterprises, Dooly
Plumbing Company, Clearstream Wastewater Systems, Inc.,
Hill Plumbing, Inc., Cox Concrete Pipe Company, Hopco Clear-
water Systems, Hydro-Action, Rural Water Systems, Cole Sep-
tic Service, The Hill Company, Aero Valley Construction Com-
pany, A-1 Wastewater Services, Inc., North Texas Marketing,
one registered engineer, two installers, and two individuals sug-
gested the pump tank sizing requirements were too restrictive
and require a tank to be larger than it needs to be.
The commission generally agrees with the comments and has
modified the language of §285.34(b)(2) to reduce the sizing
requirement to one-third day of flow.
Smith County designated representative asked for clarification
on whether the TNRCC wanted all external wiring or only power
wires carrying 110-220 volts to be in conduit. Kirk’s Tractor
Service, Inc. suggested an exception be allowed for use of
Type NM wire to be used indoors on single family dwelling if
it is installed in the attic and walls during initial construction of
the dwelling. Also, Kirk’s Tractor Service, Inc. recommended
the use of plug-in cord and receptacle connections be expressly
prohibited.
The commission feels that all installation of electrical wiring
should be in accordance with the most recent edition of the
National Electric Code as specified in §285.34(b)(4) of this title
(relating to Electrical wiring).
A registered sanitarian asked that the term "maintenance
lockout provisions" be clarified.
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The commission believes this term is commonly used in the
OSSF and electrical industry and does not need to be defined
in these rules.
A registered sanitarian suggested §285.32(c) be amended to
specify specific sizes of grease interceptors based on daily
flows.
The commission agrees in part and has amended the language
to indicate that grease interceptors shall be properly sized.
San Angelo-Tom Green County Health Department asked for
clarification on the length of time that wastewater could be held
in a holding tank.
The commission believes that the amount of time wastewater
can be held in a holding tank is dependent upon the sizing of a
holding tank. Section 285.34(d)(1) only specifies the minimum
capacity of a holding tank. A larger tank could be installed which
could extend the time for scheduled pumping as required under
paragraph (3) of the subsection.
Texas On-Site Wastewater Association recommended that
pump tanks, holding tanks and grease interceptors be required
to meet the structural requirements of septic tanks.
The commission agrees in part and has added language to
§285.34(b), (c), and (d) to clarify that pump tanks, grease
interceptors and holding tanks shall be structurally equivalent to
the requirements specified for septic tanks under these rules.
Lower Colorado River Authority suggested that a provision be
added to §285.34(d) which allows the use of a holding tank
as a temporary facility. A registered sanitarian recommended
specific conditions should be specified to determine when a
holding tank is allowable. Robert Morriss, Inc. suggested
that holding tanks should not be permitted for long term
continuous use. Wichita Falls-Wichita County Public Health
District expressed agreement with this subsection.
The commission feels that the existing provisions of this sub-
section allow the use of a holding tank as a temporary facility.
The commission believes that the conditions expressed in this
subsection should be flexible enough to allow for a variety of
situations, whether it is a temporary use of a holding tank or up
to including a situation which may require a holding tank to be
used on a permanent basis. The commission would only allow
the use of a holding tank on a permanent basis if there were
no other viable alternatives. The commission appreciates the
support expressed for the provisions of this subsection.
Texas Society of Professional Engineers recommended that the
phrase "complies with" in §285.34(e) be changed to "has been
tested and certified under" and that an additional sentence be
added to require that the property will be notified in writing to
the proper means of disposal of the residuals from these units.
The commission agrees with the suggested change in the
phrase mentioned above and has modified the text of the sub-
section accordingly. The commission feels that the additional
sentence is not necessary since the disposal or transport of
the septage from such a unit is appropriately covered under
Chapter 312 of this title (relating to Sludge Use, Disposal and
Transportation).
Kirk’s Tractor Service, Inc. suggested that §285.34(f) be
modified to exclude air conditioning drains on single family
dwellings.
The commission believes that if condensate lines are plumbed
into the OSSF, then the volume of condensate shall be added
into the usage rate to assure that the OSSF is properly sized to
accommodate the increased flow. The commission feels that in
most situations air conditioning condensate will not cause any
great change in OSSF sizing, except, possibly in those cases
related to very large homes and businesses.
Austin-Travis County suggested adding §285.34(g) to discuss
french drains and provide specifications. An individual sug-
gested adding a new subsection related to reverse osmosis
units.
The commission feels that it is not appropriate to add these
items to these rules. The commission will study these issues
for possible future revisions to these rules.
Section 285.36. Abandoned Treatment, Holding and Pump
Tanks.
Lower Colorado River Authority suggested changing the title of
the section by deleting the term "septic" and replacing it with
"treatment". Wichita Falls-Wichita County Public Health District
supports the provisions of this section.
The commission agrees with the suggestion to change the title
of this section and has modified it accordingly. The commission
appreciates the support for this provision.
Kirk’s Tractor Service, Inc. suggested a better definition for the
term "other suitable material".
The commission agrees in part with the comment and has
clarified the language to better define the type of material to
be used for filling an abandoned tank.
Fort Worth Water Department suggested that a new §285.38,
titled "Owners Responsibilities" be created to state that it is the
responsibility of the owner of an OSSF to properly operate and
maintain the system.
The commission believes it is not necessary for a new section to
be created since the rules require that the owner is responsible
for the proper functioning of the OSSF.
Section 285.39. OSSF Maintenance and Maintenance Prac-
tices.
Austin-Travis County suggested the use of different terminology
for certain terms in this section.
The commission agrees in part with most of the suggested
changes and has modified the language of this section to be
consistent with the suggestions. The commission feels that the
remainder of the suggested changes are not appropriate within
the context of the section.
Austin-Travis County, Texas On-Site Wastewater Association,
and A-1 Wastewater Services, Inc. recommended modification
of §285.39(1) to not allow discharge of water softener backflush
and condensate lines into any portion of an OSSF. An individual
suggested that more mandatory requirements for the installa-
tion, maintenance and operation of OSSFs be included in this
section. Another individual provided an editorial comment that
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this section was very good and it should be mailed to all rural
routes in the state.
The commission believes that the information in this section
is provided as guidance to any owner/user of an OSSF.
This section was not developed to provide any hard and fast
requirements, but instead was developed to create a sense of
awareness and provide information about what a homeowner
should know or do to assure proper operation of an OSSF.
SUBCHAPTER E-SPECIAL REQUIREMENTS FOR OSSFs
LOCATED IN THE EDWARDS AQUIFER RECHARGE ZONE
Section 285.40. OSSFs on the Recharge Zone of the Edwards
Aquifer.
Hays County Environmental Health, Texas On-Site Wastewater
Association, Drip-Tech Wastewater Systems, Harrison Environ-
mental Systems, Frank Aguirre and Associates, Hydro-Action,
two registered sanitarians and one individual suggested that the
commission reconsider excluding registered sanitarians from
submitting planning materials and other details for systems over
the Edwards aquifer recharge zone since they are currently au-
thorized to do so under existing rules.
The commission agrees with the comments and has modified
the language of the section to reflect the change.
A registered sanitarian expressed concern that it will be impos-
sible to fulfill the requirement to locate recharge features and
comply with the separation distances in the proposed rule since
many recharge features are not mapped or discovered.
The commission believes that the requirement under these
rules for a site evaluator to perform a complete evaluation
of the site will be sufficient to address these concerns. In
addition, the initial platting of a subdivision over the Edwards
aquifer recharge zone also requires that a Water Pollution
Abatement Plan be developed under Chapter 213 of this title
(relating to Edwards Aquifer). Such plan would require that
a complete assessment of the development be performed to
locate any recharge features. These rules require that certain
training requirements must be accomplished prior to obtaining
a certification as a site evaluator, staff of the executive director
will assure that such training will include elements related to the
issue of properly locating recharge features.
San Antonio Water System suggested that: 1) a review of
the use of conventional systems versus alternative systems
be performed; 2) the set back requirement for septic tanks be
increased to 150 feet from a recharge feature; and 3) these
rules should have a mandatory requirement that septic tanks
be pumped out every three years.
The commission feels that the site evaluation provisions of
these rules provide sufficient evaluation of the soil and site
characteristics at the site to determine whether a conventional
or an alternative system would be appropriate. It would be
inappropriate for the commission to establish an inflexible
minimum standard across the Edwards aquifer recharge zone
when the soil and site characteristics vary so widely.
The commission believes that the setback requirements of
these rules for septic tanks is sufficient. Under these rules,
a person is only allowed to install a water tight vessel as a
treatment tank. This requirement in conjunction with the 50-
foot setback will provide sufficient protection.
The commission feels that it is not appropriate to establish a
mandatory pump out requirement due to the wide variability in
the use of OSSFs across the state. However, any local autho-
rized agent which feels that this is an issue within their jurisdic-
tion which needs to be addressed may adopt higher standards
than the commission under the provisions of §366.032 of the
Health and Safety Code.
SUBCHAPTER F-REGISTRATION, CERTIFICATION AND/OR
TRAINING REQUIREMENTS FOR INSTALLERS, APPREN-
TICES, SITE EVALUATORS OR DESIGNATED REPRESEN-
TATIVES
The commission has slightly modified the provisions of this
subchapter to clarify its intent to provide greater access and
flexibility for receiving training and qualifying for certification.
The modifications allow the use of executive director approved
third party provider(s) for such services.
Section 285.50. General Requirements for Registration and
Certification.
Austin-Travis County, Harris County Engineering Department,
Texas On-Site Wastewater Association and A-1 Wastewater
Services, Inc. recommended that the proposed rules be
amended to not allow any individual who is employed by
a permitting authority to work as an installer or private site
evaluator.
The commission feels these rules eliminate as much conflict
of interest as possible within the extent of its jurisdiction. Any
local authorized agent which feels that this is an issue within
their jurisdiction may condition the employment of an employee
or adopt higher standards than the commission under the
provisions of §366.032 of the Health and Safety Code.
Williamson County and Cities Health District asked for clarifica-
tion on how an authorized agent will know who is an apprentice;
and suggested that the proposed rules are too burdensome in
requiring the permitting authority to meet the installer at all jobs
and expressed a need for more flexibility.
The commission agrees that the proposed rules did not provide
for notification to interested parties of registered apprentices.
Section 285.52(5) has been amended to clarify this issue. The
commission feels that the existing language of these rules
provides the necessary flexibility to the permitting authority in
relation to site inspections of the installation of the OSSF.
Dallas County Health Department recommended no mandatory
licensing programs be implemented until complete training
courses are in place.
The commission agrees in part and has changed the effective
date of these rules in relation to the new mandatory licensing
programs. Language in §§285.50(j) and (k), 285.54(d)(1), and
285.54(h) have been changed from 360 days to 540 days.
It is estimated that the process for developing the training
course material to meet the certification requirements will take
up to 180 days. The process will include developing course
outlines by a committee consisting of TNRCC staff and the
regulated community, developing course materials by potential
training providers, reviewing course material by TNRCC staff,
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and developing examination material by TNRCC staff. This
timeframe will allow six months to develop training programs
and one year for applicants to become certified/licensed. The
commission anticipates a large group of individuals will seek
certification/licensing through this program. This time extension
will allow a sufficient number of classes throughout the state to
be in place to avoid crowded conditions.
Smith County designated representative suggested that desig-
nated representatives should be allowed to conduct site evalu-
ations within their areas of jurisdiction.
The commission believes that designated representatives rep-
resent the authorized agent in performing the permitting func-
tion. The designated representative is responsible for plan re-
view, system installation, inspection and permit approval. As
such it would not be appropriate for a designated representa-
tive to be performing work for compensation directly from the
applicant or his representative for an installation over which they
have regulatory authority.
Smith County designated representative asked for clarification
on whether an Installer II can do site evaluations on his own
installation; City of Denton and Community Environmental Ser-
vices, Inc. recommended that Installer IIs should not be con-
sidered for site evaluator certification, only registered profes-
sional engineers and registered sanitarians; Amstar Engineer-
ing, Inc. suggested that a soil texture and soil structure analysis
must be performed by a registered professional engineer; and a
registered professional engineer suggested that the establish-
ment of the site evaluator certification requirements were in con-
flict with the Texas Engineering Practices Act. Representative
Homer Dear, Hays County Environmental Health, Dallas County
Health Department, San Angelo-Tom Green County Health De-
partment, Galveston County Health District, Fort Worth Water
Department, a registered sanitarian and three individuals rec-
ommended that the proposed rules be modified to not allow an
installer to perform a site evaluation on the site on which the
installer is responsible for the installation.
The commission believes that the creation of minimum
statewide standards for site evaluation along with certification
requirements for both the site evaluator and the Installer
II and the overall responsibility and accountability for the
installation will diminish any perceived conflict of interest issues
associated with a person performing both site evaluation and
installation for the same site. The commission also believes it
is appropriate to allow individuals other than registered profes-
sional engineers and registered sanitarians to demonstrate the
necessary experience, take the required training and obtain
certification as a site evaluator. The commission feels that the
function of the site evaluator is not in conflict with the Texas
Engineering Practices Act or the Sanitarian Registration Act.
Texas Society of Professional Engineers and Community En-
vironmental Services, Inc. recommend that all reference to
site evaluator be deleted from the proposed rules. Texas So-
ciety of Professional Engineers and Amstar Engineering, Inc.
suggested that any fees be paid to the Texas State Board of
Registration for Professional Engineers to provide a list to the
commission of qualified engineers. Texas On-Site Wastewater
Association suggested that registered professional engineers
should not be required to obtain certification as a site evalua-
tor. Harris County Engineering Department recommended that
the proposed rules be modified to exempt registered sanitari-
ans and registered professional engineers from the site evalu-
ator certification requirements. Texas Society of Professional
Engineers, Hydro-Action, Amstar Engineering, Inc. and a reg-
istered professional engineer suggested that registered sanitar-
ians and registered professional engineers should be exempt
from required training and testing for site evaluator certifica-
tion. Community Environmental Services, Inc. suggested that:
1) §285.50(k) be modified to exempt registered (in Texas) pro-
fessional engineers and registered sanitarians who have been
trained as designated representatives from the requirement to
obtain certification as a site evaluator; 2) the rules recognize
anyone certified as a site evaluator as a category of "quali-
fied technical professional" separate and apart from a regis-
tered sanitarian or registered professional engineer; and 3) is-
sues associated with appropriate education and any training
issues associated with inquiries or disciplinary action for regis-
tered sanitarians or registered professional engineers should be
referred to their respective certifying boards and not the com-
mission. Texas State Board of Registration for Professional
Engineers recommended that: 1) the commission evaluate the
possible impact on public health and safety by allowing design
of OSSFs by persons with minimal training; 2) consider restrict-
ing such designers to low flow rate or other limiting criteria sys-
tems; and 3) commission should not certify engineers for the
work they are already licensed by their board to perform, sug-
gest a program similar to the one developed for the petroleum
storage tank program.
The commission has general authority over location, installation
of OSSFs (see §366.011(1) of the Texas Health and Safety
Code). The commission is authorized to adopt rules govern-
ing the installation, training and registration of installers (see
§366.012(1)(b) and §366.013 of the Texas Health and Safety
Code). The rules may require the use of one or more specific
management practices where site conditions require the use of
one or more specific management practices (see §366.012(3) of
the Texas Health and Safety Code). The commission requires
training, testing and certification of installers in order to insure
the proper installation and maintenance of these systems. The
most important aspect of installation is a proper site evaluation
in order to assess suitability for various types OSSFs. In or-
der to ensure minimum competency regarding site evaluation
the commission has created the site evaluator certification as
part of the installer program. The commission created a sep-
arate certification as part of the installer registration program
in order to allow competent candidates to perform this function
without having to also obtain installer certification. The rules
establish minimum standards for proper site evaluation as well
as the requirement for specific training, demonstration of com-
petency through the taking of an examination and to be cer-
tified as having accomplished these requirements. Numerous
comments requested exemption from the various training and
certification requirements. The statutes require training, testing
and certification for installers and designated representatives.
The statutes do not provide for any exemptions to this require-
ment. In order to insure that a minimum statewide standard
of competency is demonstrated and in order to prevent and
eliminate health hazards from on-site systems no exemption to
these requirements is provided by these rules. In acknowledg-
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ment of the general expertise and knowledge associated with
being a registered professional engineer or a registered sanitar-
ian in good standing in Texas, the commission is amending the
rules to waive the fees for application/examination and renewal
upon demonstration by an individual that they have completed
all other requirements under Subchapter F.
Community Environmental Services, Inc. and a registered san-
itarian recommended that a certification program for mainte-
nance companies be established. Austin-Travis County indi-
cated that these rules do not address needed regulatory con-
trol over maintenance companies. Gregg County Health De-
partment suggested that there needs to be more emphasis and
more clarification towards maintenance and the controlling of
the maintenance.
The commission will study this issue for possible future revi-
sions. It would be outside the scope of this rulemaking to con-
sider a recommendation to establish a certification program for
maintenance companies. The commission feels that the roles
and responsibilities of a maintenance company are fully identi-
fied in these rules. The executive director will publish guidance
on the rules for local authorized agents.
Section 285.51. Exceptions to Registration/Certification Re-
quirements.
Austin-Travis County and Texas On-Site Wastewater Associa-
tion recommended that references to individuals registered as
an apprentice be deleted from this section and Austin-Travis
County also recommended that references to "his or her own"
OSSF be reworded.
The commission agrees and has made the appropriate changes
to the section.
Wichita Falls-Wichita County Public Health District expressed
support for this section as written. Fort Worth-Tarrant County
Public Health Departments asked for clarification on whether
this section would require a person delivering a treatment tank
and setting it into an excavation to be registered/certified.
The commission did not intend for these rules to include delivery
of components of the OSSF system. The commission feels that
the delivery of such items does not constitute installation and
therefore does not require any certification/registration.
Hays County Environmental Health expressed concern that this
section as written would allow a builder to install an OSSF on
a tract of land that he owns and is constructing a dwelling for
future sale without using a registered installer.
The commission believes that the rules must be read as a whole
and not just one section. The commission has defined the term
"installer" to include any person who is compensated for the
installation. The commission would consider any builder who is
developing a tract of land for sale and has installed an OSSF
on the tract to be an installer under this definition and therefore
not subject to the exemptions under this section.
Section 285.54. Qualifications
Fort Worth Water Department asked that §285.54(c) be clarified
to include Installers I & II in the requirement to pass an
examination.
The commission believes the language of subsection (c) is
sufficient. The definition of the term "installer" (see §285.2 of
this title (relating to Definitions)) is broad enough to include any
category of installer.
Galveston County Health District, a registered sanitarian
and two individuals suggested that the requirement under
§285.54(d) of the proposed rules to have at least one year
of experience as an apprentice will allow installers to "freeze
out" future competition. A registered sanitarian also suggested
that experience in other types of occupations in the on-site
industry be allowed for as acceptable experience in order
to qualify for the Installer I and II categories. An installer
asked for clarification on the requirement to have two years of
experience before qualifying for an Installer II.
The commission received a number of comments during the
development of the proposed rules recommending that only in-
dividuals with sufficient experience should be allowed to prac-
tice as installers. The commission believes that an individual
should have actual hands-on experience as an apprentice or
Installer I, the appropriate training and pass an examination in
order to qualify for certification under the requested category. In
addition, the experience requirement is considered under these
rules to be a cumulative level of experience. Therefore, no
one installer will be able to keep an individual from obtaining
the experience level necessary to apply for certification. Since
this new category of installer (Installer II) will be responsible
for the installation and/or maintenance of more complex OSSF
systems, the commission feels the experience necessary to be-
come an Installer II should be limited to experience as an In-
staller I and not just any experience in another occupation.
Galveston County Health District and two individuals asked for
clarification of §285.54(f) in relation to whether maintaining an
Installer I license qualify or count as verified experience.
The commission believes that the provisions of subsection
(f) are clear. An individual must provide documentation of
two years of actual experience installing, altering or repairing
OSSF systems. The mere holding of a license would not be
considered to be verified experience.
A registered sanitarian objected to the second sentence of
§285.54(g) as too limiting against others who could also perform
the same functions and indicated that this sentence was in
conflict with other provisions of the proposed rules. The same
registered sanitarian was concerned that the proposed rules did
not allow a designated representative who was also a registered
sanitarian to have any credit towards becoming an Installer II.
On the first issue, the commission agrees and has modified the
language to remove the conflict. Related to the second com-
ment, the commission disagrees. An individual must provide
documentation of two years of actual experience installing, al-
tering or repairing OSSF systems. The holding of a designated
representative license, whether or not the individual holds a li-
cense as a registered sanitarian, would not be considered to be
verified experience. No changes will be made.
Representative Homer Dear, Fort Worth-Tarrant County Public
Health Departments, Brazos County Health Department asked
for clarification on whether a designated representative will also
require certification as a site evaluator. Wichita Falls-Wichita
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County Public Health District suggested that the proposed rules
were unreasonable to require a designated representative to
also have an Installer II and site evaluator certificate. Fort
Worth Water Department and an individual suggested that
§285.54(k) be modified to allow a designated representative
with appropriated experience to qualify to obtain certification as
a site evaluator.
The commission did not intend for a designated representative
to obtain separate certifications while under the employment
of a permitting authority. The commission agrees that the
language in §285.54(j) may be unclear and therefore has
modified the subsection by adding language to clarify its intent.
In addition, the commission agrees with the last comment
and has modified the language of subsection (k) to allow a
designated representative with sufficient experience to qualify
for certification as a site evaluator.
Williamson County and Cities Health District asked for clarifi-
cation on whether to qualify for site evaluator certification an
individual would have to have two years of experience plus the
appropriate certifications as an Installer II, registered sanitarian
or registered professional engineer.
The commission agrees that §285.54(k)(1) needs clarification.
The language has been modified to clarify that the intent was to
require both the verifiable experience and the appropriate certi-
fications as listed above plus adding designated representative
to the list.
Galveston County Health District and two individuals recom-
mended that registered "Code Enforcement Officers" be allowed
to qualify for certification as a site evaluator.
The commission feels it has not been presented sufficient
evidence to determine whether a "Code Enforcement Officer"
should be allowed to qualify for certification as a site evaluator.
No changes have been made to the rules. The commission will
have staff evaluate this request prior to any future amendments
to this chapter.
Section 285.55. Examinations.
Dallas County Health Department opposed the testing require-
ment for existing local government staff, they should be grand-
fathered.
The commission feels the amendments to §366.14 of the Texas
Health and Safety Code in 1993 requires that all designated
representatives meet the testing, training and certification re-
quirements. The commission believes that all designated rep-
resentatives must be qualified by the same set of standards.
Section 285.57. Fees.
Hays County Environmental Health, Dallas County Health
Department, Wichita Falls-Wichita County Public Health District
and City of Arlington suggested that the fees for designated
representatives should be waived, were excessive or needed
to also be more reasonable for installers. City of Arlington
suggested that the certifications be renewed once every two
years rather than every year. Representative Homer Dear, Fort
Worth Water Department, and an individual suggested that the
fees under this section are excessive and recommend that a
more reasonable fee structure be established.
The commission believes that the certification/registration fees
and renewal timeframes in these rules are in line with other
certification programs established by the legislature and admin-
istered by the TNRCC. These fees have been established at
the level necessary to offset the costs of administering the pro-
gram.
Galveston County Health District and two individuals asked for
clarification on why employees of authorized agents be charged
fees to administer the TNRCC rules.
The commission believes it has the clear authority under
§366.14 of the Texas Health and Safety Code to establish a
reasonable fee for any individual who desires to be a designated
representative for administration of the training and certification.
No changes will be made.
A registered sanitarian suggested that the fees for an installer
and site evaluator should not be combined.
The commission believes that a number of installers will also
apply for and obtain the site evaluator certification based on
input during development of this rule. The commission feels it
is in the best interest of the public and the regulated community
to eliminate as much duplicity and paperwork as possible. No
changes have been made to the rules.
Section 285.58. Duties and Responsibilities.
Harris County Engineering Department and Texas On-Site
Wastewater Association suggested that a §285.58(b)(12) be
added to require a designated representative to report any pro-
fessional discrepancies by a register sanitarian and registered
professional engineer to their respective governing boards.
The commission believes that this request already exists as
a matter of law. Any individual or person is required by
the laws creating the referenced governing boards to report
any professional discrepancies to their respective boards. No
change to the rule will be made.
Section 285.59. Training.
Texas Society of Professional Engineers and Community Envi-
ronmental Services, Inc. recommended that the term "specific"
be changed to "general" in §285.59(4).
The commission feels that "specific" is an appropriate term
since most of the OSSFs installed in this state are installed
below the surface and pose a potential threat to the surface
and ground water in the state. No change to the rule will be
made.
City of Arlington suggested that eight hours of continuing
education each year is excessive, much of information does not
change dramatically from year to year, and eight hours every
two years would be more appropriate.
The commission believes that eight hours of continuing edu-
cation credit is not excessive. Most professional certification
programs in Texas require eight or more hours annually of con-
tinuing education to assure that certificate holders are kept up-
to-date in their field. In the last five years, the number of OSSF
systems installed in this state has increased by 200%. The
commission feels that the technology of on-site treatment and
disposal changes enough on a yearly basis to provide ample
continuing education topics and that certain problems identified
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by permitting authorities across the state are identified to as-
sure the annual requirement is necessary.
Section 285.60. Apprentice Program.
Wichita Falls-Wichita County Public Health District recom-
mended that this section be deleted since most of these people
are manual laborers and most do not stay long on the job.
The commission feels that this section allows any individual
the opportunity and a process by which they can develop the
necessary experience, skill and education to be a viable part
of the OSSF industry in Texas. No change to the rule will be
made.
Section 285.61. Revocation, Suspension or Reinstatement of
Certificate and Registration.
Austin-Travis County suggested that in §285.61(a) the term
"knowingly" be placed before the word "violating".
The commission believes that the suggestion places the burden
on the commission to prove the state of mind of an individual
at the time that individual committed a violation. This would
severely limit the ability of the commission to perform its
enforcement duties. No change to the rule will be made.
SUBCHAPTER G-OSSF ENFORCEMENT
Section 285.70. Agency Enforcement of OSSFs.
Lower Colorado River Authority indicated that enforcement was
the key to making the OSSF industry a credible and viable
one in Texas. Dooly Plumbing Company suggested that the
TNRCC needs to enforce existing rules. North Texas Marketing
recommended that enforcement of proposed current standards
is a major factor that should be considered. Cecil’s Backhoe
Service, Inc. urged the commission and executive director to
take a hard look at what is being approved in the counties
which are designated authorized agents to assure that they are
complying with current standards or suffer the consequences. A
registered professional engineer suggested that qualified design
professionals, local desire and involvement and substantial
fines for violations of current rules would have a much better
chance of preventing health hazards than these proposed rules.
The commission agrees in principle with the commenters that
enforcement is the key to assure that the OSSF program is
protective of the public health and safety of its citizens and
the ground and surface waters in the state. The commission
believes that these new rules provide authorized agents and the
regulated community with the necessary guidance on the proper
planning, design, installation, operation and maintenance of an
OSSF. In addition, these new rules provide the commission with
the necessary enforcement mechanisms and tools to swiftly and
properly enforce the laws of this state in regard to the protection
of the public health and safety.
SUBCHAPTER H-TREATMENT AND DISPOSAL OF GREY-
WATER
Section 285.80. Treatment and Disposal of Greywater.
Smith County designated representative, Fort Worth Water De-
partment, Austin-Travis County, Brazos County Health Depart-
ment, Fort Worth-Tarrant County Public Health Departments,
Amstar Engineering, Inc. and Kirk’s Tractor Service, Inc. sug-
gested that they were either: 1) in need of additional guidance
on greywater; 2) opposed to the section as written; 3) wanted
this section to include standards for greywater; 4) confused on
what the section meant and needed clarification; or 5) needed
the section to better define the role of plumbers and installers.
Representative Homer Dear and an individual suggested that
putting the installation of greywater systems under the rules of
the State Board of Plumbing Examiners would end installation
of such systems. Further, they suggested that greywater sys-
tems should continue to be installed under TNRCC rules and
not the State Board of Plumbing Examiners rules. An individual
suggested that if references to the Uniform Plumbing Code and
other codes are made in these rules they should be included
as an appendix to these rules.
The commission agrees in principle with the comments and has
rewritten the section to better clarify the overall jurisdiction under
these rules and the role and responsibilities of individuals work-
ing on or installing components of a greywater system. Ref-
erences to the Uniform Plumbing Code and other such codes
has been deleted from this section. The commission feels this
section, as rewritten, reflects the intent of the Legislature when
it passed House Bill 346 (1993) to clearly define the roles and




Austin-Travis County, Scott Kitchner Septic Systems, Kirk’s
Tractor Service, Inc. and a registered sanitarian suggested that
figure 1 was unclear as to how to decipher which application
rate to use.
The commission agrees that clarification of the figure is needed
and has added a notation to the figure to better define how to
decipher the application rates drawn on the map.
Texas On-Site Wastewater Association suggested adding the
following additional information to the form: name of owner, site
address, name of maintenance company, name of inspector,
signature spaces and legal description.
The commission believes the purpose of this form is to notify
future landowners of the requirement that they are purchasing a
OSSF which will require they maintain a maintenance contract
with an approved maintenance company. Since the mainte-
nance company and its inspectors will likely change over time,
the commission does not feel that it is necessary to include that
information on the form. The commission agrees to add the site
address to the form recognizing that this may not be applicable
in all cases. In addition, the form already contains appropriate
references to the name of the owner and the legal description
of the property.
Smith County designated representative, a registered sanitar-
ian, and two individuals suggested that 1) this form should con-
tain meter readings off of the water supply meter; 2) the form
should be amendable/substitutable with a similar form; and 3)
the form should contain nitrates/nitrites as required tests.
The commission feels that the information under item 1) is
not necessary or critical to determine the proper operation of
the OSSF system. In relation to item 2), the commission
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established this form as the type of minimum information that
would be needed to evaluate whether a system is performing
properly. This form is amendable and could be substituted in a
different format, so long as the minimum information required on
this form is also identified on the new form. Regarding item 3),
the commission has not yet established performance standards
associated with OSSFs for nitrate/nitrites. No changes to the
rules will be made.
Austin-Travis County and Hays County Environmental Health
recommended that the following additional items be added to
the form: property’s address, legal description of the property,
owner’s name, maintenance company name and address,
testing method used, signature block for inspector and a
description of the condition of the irrigation area and vegetative
cover.
The commission agrees and has made the appropriate changes
to the form.
Austin-Travis County and Texas On-Site Wastewater Associ-
ation recommended that this figure be modified to only allow
Class Ib or II soils for backfill in a soil substitution drainfield.
The commission agrees with this comment and has revised the
figures and the text of the rule to consistently refer to backfill as
Class Ib and Class II, except as noted for ET drainfields where
only Class II may be utilized for backfill.
Texas On-Site Wastewater Association suggested porous me-
dia or graveless pipe should be at least 12 inches below the
outlet of the septic tank or treatment device. A registered sani-
tarian suggests that the figure is not clear on what it represents.
The drawings need to be more explicit in what is required.
The commission agrees and has modified the figure to reflect
the change regarding porous media/graveless pipe and has
made notations to the figure to clarify the intent and provide
more explicit direction.
Smith County designated representative asked for clarification
on whether "tee drops" can still be used and whether you can
use native soil as backfill.
The commission offers the following clarifications: 1) tee drops
(90, 45, 33, 22.5 degrees) can all be used as long as the point
(curve, drop) at which the effluent flows to the lower excavation
is equal to the top of the gravel; and 2) you can backfill with
native soil so long as the soil classifies as a Class Ib, II or III
soil.
Texas On-Site Wastewater Association and a registered sani-
tarian suggested that the drawings in this figure should be re-
vised and elaborated upon.
The commission agrees in part and has modified the drawings
and added notations to clarify the intent.
Fort Worth-Tarrant County Public Health Departments asked
that this drawing in relation to the use of a single line be
consistent with the text of the rule. An individual asked for
clarification on whether a single line could be used and at what
length.
The commission agrees with the first comment and has made
the appropriate changes in the text of the rule (§285.33) to
provide consistent guidance. As to the second comment, the
commission offers the following clarification: a single line, no
longer than 150 feet may be used; this was also allowed under
current rules when an absorption trench with step-downs was
being installed on the side of a hill.
A registered sanitarian expressed concern that this figure
shows drainfields on a sloped surface with a single header
without any means of achieving equal distribution of effluent
along the header, such equal distribution is essential to proper
functioning.
The commission believes the figure properly depicts the correct
situation since gravity drainfields on sloped terrain are not
designed to have equal distribution, they are designed to fill
up one excavation before spilling down to the next excavation.
Fort Worth-Tarrant County Public Health Departments sug-
gested the cleanout over the fitting is not consistent with the
text in §285.32(a)(1)(D). Texas On-Site Wastewater Associa-
tion suggested that the arrow pointing to the cleanout port be
directed to the bottom and not the top of the port to show the
smaller opening size.
The commission agrees with both comments and has modified
the figure to reflect the changes.
Holmes Concrete Pipe and Texas On-Site Wastewater Asso-
ciation recommended that the cleanout port opening minimum
size be changed to 12 inches instead of 15.
The commission agrees with the comment and has modified
the figure and text to reflect the change.
A registered sanitarian recommended that the figure should
show the monitoring port tied into the underdrain pipe.
The commission agrees with the comment and has modified
the figure to reflect the change.
Section 285.91. Tables.
Lower Colorado River Authority suggested a third sentence be
added to reflect the use of unlined ET systems as an option in
Class IV soils. Two individuals asked if standard absorptive
systems would be allowed in Class IV soils based on site
specific data.
The commission agrees in part with the first commenter and
has deleted the first reference on the table and modified the
language in §285.33(a)(2) of the text to clarify that unlined ET
is an option in Class IV soils. As to the second commenters,
the commission offers the following clarification: standard
absorptive drainfields can not be used in Class IV soils. The
only type of standard disposal method that could be utilized in
Class IV soils is an unlined ET system.
Williamson County and Cities Health District asked that this
table be modified to include application rates for clay loam
and silty clay loam, an evapotranspiration-absorption (ETA)
application rate should be provided, and the figures are too
conservative. A registered sanitarian suggested that the table
needed to be modified to address some of the acceptable and
functional material in Central Texas.
The commission feels that the information and data provided
in Table VI is sufficient to appropriately classify any soil into
the classifications identified in this table. ETA type systems
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are not addressed in these rules due to insufficient information.
The commission anticipates that these type of systems will
be addressed in future revisions/amendments to these rules.
Further, the commission believes that the application rates in
this table provide ample protection of the public health and
safety of the citizens in the state.
Austin-Travis County suggested that a column be added to
the table specifying percolation test ranges for each application
rate.
The commission has removed the requirement of a percolation
test from these rules. No further changes to the rule will be
made.
Lower Colorado River Authority, Austin-Travis County, Hays
County Environmental Health, Texas On-Site Wastewater As-
sociation, Scott Kitchner Septic Systems and Robert Morris, Inc.
recommended that the breakpoints in the table be clarified and
suggested different variations of how to calculate tank capacity.
The commission agrees the breakpoints in the table need to
be modified to clarify the intent. The table has been modified
to reflect more definitive breakpoints. The commission feels
that this table provides for sufficient treatment capacity without
significantly increasing the costs of installing an OSSF. If an
authorized agent feels that these requirements under this table
should be increased, the commission believes that the statutes
clearly give an authorized agent the authority to adopt more
stringent standards in accordance with §366.032 of the Texas
Health and Safety Code.
A-1 Wastewater Services, Inc. suggested that the wastewater
usage table be left at the old rates. Kirk’s Tractor Service, Inc.
recommended that the table not be complicated by the number
of square feet, but use instead the number of occupants.
Amstar Engineering, Inc. suggested that the travel trailer/RV
parks are capable of controlling wastewater disposal with water
saving devices and the rate should be shown as the same in
both columns.
The commission agrees in part with the first comment and has
revised the single family dwelling usage rates in accordance
with its previous surface irrigation policy which attributes the
gallons per day per person to the number of bedrooms in a
single family dwelling. That is, use 75 gallons per person per
day and assume three persons for a two bedroom dwelling and
one additional person for each additional bedroom. However,
the remaining wastewater usage rates address commercial or
institutional facilities and are provided as a guide for system
designers and are not intended to serve as actual wastewater
flow rates in all cases. On the second comment, the commis-
sion believes it is better to calculate wastewater usage based
on square footage because the number of people in a dwelling
may change significantly as mobile as our society is today. A
structure may have originally been built for a retired couple and
today is being used by a husband, wife and three children.
Austin-Travis County suggested that the table specify the type
of store or remove the specification. Texas On-Site Wastewater
Association suggested that the table include a church usage of
five gallons per person per day.
The commission believes that this table provides sufficient
information and is to be used as a guide. If there is better site
specific data, then the data needs to be verified, documented
and used for the appropriate calculations. No changes to the
rule will be made.
Lower Colorado River Authority, Texas Society of Professional
Engineers and Texas On-Site Wastewater Association pointed
out a typographical error and suggested other units of measure-
ment.
The commission agrees with the suggested changes and has
modified the table accordingly.
Galveston County Health District, Scott Kitchner Septic Sys-
tems, two individuals and Texas On-Site Wastewater Associa-
tion suggested that the reference to being "permit specific" is
vague and instead should provide options.
The commission feels that every circumstance with a non-
standard system is different and will need to be evaluated sep-
arately and then determine the testing and reporting require-
ments based on that evaluation. In addition, the commission
believes that these rules need to provide permitting authorities
the flexibility they need to evaluate and determine what is best
for the type of system that is being proposed.
Austin-Travis County and Texas On-Site Wastewater Associa-
tion suggested that the depth to ground water be changed to
48 inches for suitable and to within 48 inches of the bottom of
the excavation for unsuitable.
The commission believes that 24 inches is adequate for the
proper treatment of effluent from a treatment unit based on data
staff has evaluated. Staff did find a number of mistakes in the
table and conflicts with the text of the rules. The table has been
modified to be consistent with the provisions in the text of the
rules.
Robert Morriss, Inc. recommended that standard subsurface
disposal systems should not be used on slopes greater than
20%.
The commission feels that restricting standard subsurface
disposal systems to slopes less than 20% is overly restrictive
due to the different topography and site-specific situations in
the state.
Upper Guadalupe River Authority suggested that the table be
modified to determine depth to suitable soil based on soil class.
The authority suggested specific depth for each soil class.
The commission believes that the variability in soils upon an
individual site does not lend itself to different soil depths for
each class. No change is made to the rule.
Amstar Engineering, Inc. suggested there is conflict between
the language in this table and §285.33(a)(2)(F) in reference
to "annual mean pan evaporation" which should read"where
annual average pan evaporation exceeds the annual rainfall".
Amstar Engineering, Inc. further suggested Table VII be omitted
and replaced with the following statement: "ET designs may be
based on average values derived from the Climatic Altas of
Texas utilizing an appropriate runoff factor when calculating for
rainfall infiltration".
The commission agrees in part with this commenter. For
purposes of consistency, the language in the text and Table
VII was revised to read "...average annual evaporation...". For
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purposes of brevity and simplicity of use, the commission has
elected not to refer directly to the Texas Climatic Atlas for
evaporation rates, but has instead created a table (Table VII)
based on those rates.
Austin-Travis County suggested that the one foot column be
omitted and make the two foot column to represent two feet and
less. Texas On-Site Wastewater Association suggested that the
agency recalculate the one foot column and delete the sidewall
credit. Galveston County Health District and two individuals
expressed concern that the formula Q/Ra changes in coarse
soils with four or five bedroom homes. The excavation length
under the new rules will be less than the old rules, is this justified
or reasonable.
The commission agrees in part with these comments and
has revised the minimum excavation width to 1.5 feet. The
commission believes that standard absorptive drainfield lengths
in these rules will be consistent with those in the previous rules.
The commission disagrees that sidewall absorptive area should
be deleted from the standard absorptive drainfield excavation
formula. Application rates in the previous rules and these rules
assume a minimum rate of passage by wastewater through soils
with bio-mat accumulation.
Austin-Travis County and Texas On-Site Wastewater Associa-
tion suggested that a column be added to this table to show
whether a maintenance contract is required.
The commission believes that the text of these rules clearly
state in §§285.7, 285.32, and 285.33 of this chapter, as
considered for adoption, when a maintenance contract is
required. No change will be made to the table.
Hays County Environmental Health and a registered engineer
commented that the commission should retain the 150 foot
sanitary easement around private wells, if important enough for
public wells.
The commission disagrees with this comment since the cone of
depression for public water wells is far greater than for private
wells.
The Fort Worth Water Department, Austin-Travis County, and
Texas On-Site Wastewater Association offered comment to
make the setback distances from streams, ponds, lakes, etc.
consistent across the OSSF categories.
The commission agrees with these comments and has modified
the setback from streams, lakes, ponds, etc. and treatment/
holding tanks, sharp slopes and breaks, surface irrigation, drip
emitters for private wells and added notations to clarify certain
setbacks.
Austin-Travis County suggested allowing monolithic, pour-in-
place tanks designed for submergence to be allowed beyond
50 feet.
The commission agrees in part with the comment and has
amended the setback to 50 feet.
The Fort Worth Water Department commented that tanks
should be braced or supported if there is a zero foot setback to
a sharp slope or break.
The commission agrees with this comment and has modified
the proposed rules accordingly.
The Fort Worth Water Department commented that Chapter 290
should be contained within this chapter for reference purposes.
The commission disagrees with this comment. A number of the
commission’s rules overlap and/or reference one another when
addressing cross regulatory issues. To incorporate an entire
set of rules each time a reference is made in any one rule
would inflate the size of this and every rule unnecessarily and
create confusion from the regulated community when applying
the commission’s rules.
Highland Lakes Engineering commented that "stream" needed
to be defined in this set of rules.
The commission agrees in part with the comment and has
revised the text of these rules to replace the term "stream" with
the term "watercourse" which is defined in Chapter 297 of this
title (relating to Water Rights, Substantive).
Highland Lakes Engineering commented that no setback is pro-
vided for evapotranspiration systems with monitoring systems.
Evapotranspiration systems with monitoring are not addressed
in this rulemaking effort.
Lower Colorado River Authority, Galveston County Health
District, Robert Morriss, Inc., Scott Kitchner Septic Systems,
and Kirk’s Tractor Service, Inc. commented that the setback
from surface irrigation sprayfields to pressure cemented wells
is not consistent with drip emitter setbacks from a pressure
cemented well. In addition, the commission was asked to
clarify whether it intended drip irrigation lines to be able to run
under foundations since the proposed rules provided a zero foot
setback. Robert Morriss, Inc commented that drip emitter lines
may be placed closer to sharps and breaks than allowed by
Table X.
The commission agrees with these comments and has mod-
ified Table X in the proposed rules to make the setback from
pressure cemented private water wells consistent in surface irri-
gation and drip irrigation. The commission also amended Table
X to indicate that drip lines cannot be run under foundations.
Drip line setbacks from sharp slopes and breaks represent data
obtained from the OSSF Working Group during the drafting of
the proposed rules.
Kirk’s Tractor Service, Inc. commented that the proposed rules
require the same distances between two sealed systems as
between an open system and water supply lines.
The commission believes these setbacks consistently reflect
criteria contained in Chapter 290 of this title (relating to Water
Hygiene).
Kirk’s Tractor Service, Inc. commented that low aerosol spray
heads should be allowed within five feet of property lines. Also,
it should be made clear in Table X that the setback distances, in
particular for surface irrigation, reflect distances to the disposal
area and not the disposal device (sprinkler head).
The commission agrees in part with this comment. The
proposed rules address the use of sprinkler heads adjusted
to prevent aerosol formation. Therefore, all sprinkler heads,
regardless of proximity to property lines, should not produce
aerosols. The commission has revised Table X to indicate that
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surface irrigation setbacks are measured from the spray area
and not the spray device.
A registered sanitarian commented that surface irrigation set-
backs to streams, ponds, lakes, etc. should be 150 feet to
reduce the potential pollution threat if any component fails.
The commission disagrees with this comment. The amount of
water disposed from surface irrigation coupled with the primary
and secondary treatment the effluent has already undergone
substantially reduce the risk of pollution entering a water body
with a 50 foot setback.
Subchapter A. General Provisions
30 TAC §285.1–285.7
STATUTORY AUTHORITY
The repeals and new sections are adopted under Texas Water
Code, §5.103, which provides the commission with the authority
to adopt any rules necessary to carry out its powers and duties
under the provisions of the Texas Water Code and other laws
of this state.
Additionally, these repeals and new sections are adopted pur-
suant to the Texas Health and Safety Code, Chapter 366,
which provides the TNRCC with the authority to regulate the
on-site sewage facilities and adopt rules consistent with the
general intent and purposes of the statutes. SUBCHAPTER A :
GENERAL PROVISIONS §§285.1-285.7 The new sections are
adopted under Texas Water Code, §§5.103, 5.105, 5.120 and
26.040, and Texas Health and Safety Code, §366.012, which
provide the Texas Natural Resource Conservation Commission
(commission) with the authority to promulgate rules as neces-
sary to carry out its powers and duties under the codes and
under the laws of the state and to establish and approve all
general policies of the commission.
§285.2. Definitions.
The following words and terms, when used in this chapter, shall
have the following meanings, unless the context clearly indicates
otherwise:
Abandoned tank-A tank that is not to be used or is not allowed to be
used by a permitting authority.
Aerobic digestion-The bacterial decomposition and stabilization of
sewage in the presence of free oxygen.
Anaerobic digestion-The bacterial decomposition and stabilization of
sewage in the absence of free oxygen.
Apprentice-An individual who has been properly registered with the
agency, and is undertaking a training program under the supervision
of an installer (holding a valid certificate under this chapter) who has
agreed to accept responsibility for the individual.
Authorized agent-A local governmental entity authorized by the
commission, executive director or Chapter 284 of this title (relating
to Private Sewage Facilities) to implement and enforce Chapter 366,
Texas Health and Safety Code.
Bedrock-A continuous horizontal layer of hardened mineral deposits
that do not support growth of common plant life.
Blackwater-All sewage other than greywater that contains sufficient
human or animal wastes to require the water to be treated prior to
disposal to the earth’s surface or subsurface.
Borehole-A drilled hole four feet or greater in depth and one to three
feet in diameter.
Certificate or certification-The actual certificate of registration held
by an individual required to obtain such under this chapter or the
process of obtaining a certificate of registration from the agency.
Cesspool-A non-watertight, covered receptacle intended for the
receipt and partial treatment of domestic sewage. This device is
constructed such that its sidewalls and bottom are open-jointed to
allow the gradual discharge of liquids while retaining the solids for
anaerobic decomposition.
Chemical-A substance that in sufficient quantity could have a biotoxic
effect on OSSFs.
Cluster system-an on-site sewage collection, treatment, and disposal
system designed to serve two or more sewage-generating units on
separate legal tracts where the total combined flow from all units
does not exceed 5,000 gallons per day.
Composting toilet-A self-contained treatment and disposal facility
constructed to decompose non-waterborne human wastes through
bacterial action facilitated by aeration.
Condensate drain-Collection and disposal of water generated by air
conditioners, refrigeration equipment, and other equipment.
Delegation-To delegate or designate.
Designated representative-An individual who holds a valid certificate
with the agency and is designated by the authorized agent to make
site evaluations, percolation tests, system evaluations, and inspections
subject to the authorized agent’s approval.
Direct supervision-The responsibility of an installer to perform the
oversight, direction and approval of all actions of an apprentice
related to the installation of an OSSF.
Edwards Aquifer-That portion of an arcuate belt of porous, wa-
terbearing limestones composed of the Comanche Peak, Edwards,
and Georgetown formations trending from west to east to northeast
through Kinney, Uvalde, Medina, Bexar, Comal, Hays, Travis, and
Williamson Counties or as amended under Chapter 213 of this title
(relating to Edwards Aquifer).
Edwards Aquifer Recharge zone-Generally, that area where the
stratigraphic units constituting the Edwards Aquifer crop out, and
including the outcrops of other geologic formations in proximity
to the Edwards Aquifer, where caves, sinkholes, faults, fractures,
or other permeable features would create a potential for recharge
of surface waters into the Edwards Aquifer. The recharge zone is
specifically that geological area delineated on official maps located
in the Austin and San Antonio Regional Offices of the agency, or as
amended by Chapter 213 of this title (relating to Edwards Aquifer).
Emergency repair-A repair made to an OSSF to abate a serious and
dangerous nuisance condition without altering the OSSF’s planned
function and notification is given to the permitting authority within
72 hours of when the repairs begin.
Evapotranspiration (ET) system-A subsurface sewage disposal facility
which relies on soil capillarity and plant uptake to dispose of treated
effluent through surface evaporation and plant transpiration.
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Floodplain (100-year)-That area along a watercourse during the time
the watercourse is subject to the statistical 100-year flood.
Floodway-The channel of a watercourse and adjacent land areas
(center portion of the 100-year floodplain) that must be reserved in
order to discharge the 100-year flood without cumulatively increasing
the water surface more than one foot above the 100-year flood
elevation prior to encroachment into the 100-year floodplain.
Geotextile filter fabric-A non-woven fabric suitable for wastewater
applications.
Gravel-less drainfield pipe-A generically labeled large diameter
(usually eight or ten inches) geotextile fabric-wrapped piping product
which is intended for use without gravel in a subsurface disposal
facility.
Grease interceptor-Floatation chambers where grease floats to the
water surface and is retained while the clearer water underneath is
discharged. There are no moving mechanical parts and its operational
characteristics are similar to a septic tank.
Greywater-Wastewater from clothes washing machines, showers,
bathtubs, handwashing lavatories, and sinks not used for the disposal
of hazardous or toxic ingredients or waste from food preparations.
Groundwater-Subsurface water that occurs beneath the water table
in soils and geologic formations that are fully saturated either year-
round or on a seasonal or intermittent basis.
Hardness (water)-Primarily the presence in water of calcium bicar-
bonate, magnesium bicarbonate, calcium sulfate (gypsum), magne-
sium sulfate (epsom salts), calcium chloride, and magnesium chloride
in solution.
Holding tank-A watertight container equipped with a high-level alarm
used to receive and store sewage pending its delivery to, and treatment
at, an approved treatment facility. This type of facility is generally
intended for interim use, if and when approved by the permitting
authority.
Individual-A single living human being.
Installer-An individual who holds a valid certificate with the agency
and is compensated by another to perform services, construct, install,
alter, or repair an OSSF.
Local governmental entity-A municipality, county, river authority, or
special district, including an undergroundwater district or soil and
water conservation district.
Maintenance-The normal or routine upkeep, cleaning, or mechanical
adjustments to an OSSF.
Maintenance company-A person in the business of maintaining
OSSFs. At least one individual in the company must hold an Installer
II certificate or a Class D or higher wastewater operator certificate and
be certified by the appropriate manufacturer’s maintenance program
for the proprietary unit being maintained.
Maintenance findings-The results of a required performance check
or component inspection on a specific OSSF by a valid maintenance
company as outlined in the maintenance contract.
Manufactured housing community-Any facility or area developed for
lease or rental of space for the placement of two or more mobile
homes.
Mound system-A soil absorption disposal system which is installed
above the natural grade and in or below an artificially created mound
of earth.
Multi-unit residential development- a building, structure or combina-
tion of structures which have been designed to contain units in which
more than two families may reside.
NSF International-National Sanitation Foundation International test-
ing laboratories located in Ann Arbor, Michigan.
Natural soil-Earthen materials deposited into place by natural pro-
cesses and not disturbed by artificial processes.
Non-standard disposal-All on-site disposal systems, components and
materials not described in this chapter as standard and not marketed
for sale in the state as a proprietary item.
Non-standard treatment-All on-site sewage treatment processes not
described in this chapter as "standard" or "proprietary" treatment
processes.
Nuisance -
(A) sewage, human excreta, or other organic waste
discharged or exposed in a manner that makes it a potential instrument
or medium in the transmission of disease to or between persons; or
(B) an overflowing septic tank or similar device, includ-
ing surface discharge from or groundwater contamination by a com-
ponent of an OSSF, or a blatant discharge from an OSSF.
On-site sewage disposal system-One or more systems of treatment
devices and disposal facilities that:
(A) produce not more than 5,000 gallons of waste each
day; and
(B) are used only for disposal of sewage produced on the
site (including cluster systems) where the system is located.
On-site sewage facility (OSSF)-An on-site sewage disposal system.
On-site waste disposal order-An order adopted by local governmental
entity and approved by the executive director. Approval of this order
by the executive director grants authorized agent status to the local
governmental entity.
Owner-A person who owns an OSSF.
Permit-An authorization, issued by the permitting authority, to install,
construct, alter, extend, repair, or operate an OSSF. The permit
consists of the authorization to construct (including the approved
planning materials) and the license to operate.
Permitting authority-The executive director or an authorized agent.
Planning material-Plans and other supporting materials submitted to
the permitting authority for the purpose of obtaining a permit to
construct and operate an OSSF.
Platted-Subdivided property recorded with the county/city in an
official plat record.
Pretreatment tank-A tank placed ahead of a treatment unit that
functions as an interceptor for material such as plastics, clothing, hair,
and grease that are potentially harmful to treatment unit components.
Probation-A formal procedure in which an individual or authorized
agent is subject to an evaluation for a trial period to ascertain whether
an individual should retain possession of a registration or certification
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as issued by the executive director or an authorized agent should
retain delegation as an authorized agent.
Proprietary system-An OSSF in which all or part of the treatment or
disposal process is owned by a person and has a registered trademark
or patent or utilizes a tradename or trademark.
Regional office-A regional office of the Texas Natural Resource
Conservation Commission.
Restrictive horizon-A layer of the soil profile with a significant
observable change in density, clay content, or particle size which
restricts the vertical movement of water.
Revocation-A formal procedure initiated by the executive director
in which an authorized agent’s delegation or an installer’s, site
evaluator’s, or designated representative’s registration or certification
is rescinded by the commission.
Scum-A mass of organic and/or inorganic matter which floats on the
surface of sewage.
Secondary Treatment- the reduction of pollutants to the levels
specified in §309.1 of this title (relating to Domestic Wastewater
Effluent Limitation and Plant Siting).
Seepage pit-An unlined covered excavation in the ground which
operates in essentially the same manner as a cesspool.
Septic tank-A watertight covered receptacle constructed to receive,
store, and provide treatment to domestic sewage. Its function is to
separate solids from the liquid, digest organic matter under anaerobic
conditions, store the digested solids through a period of detention, and
allow the clarified liquid to be disposed of by an approved method
in accordance with this chapter.
Sewage-waste that:
(A) is primarily organic and biodegradable or decompos-
able; and
(B) generally originates as human, animal, or plant waste
from certain activities, including the use of toilet facilities, washing,
bathing, and preparing food.
Sewage disposal plan-A technical report prepared by either a regis-
tered professional engineer or registered sanitarian, having demon-
strated expertise in on-site sewage disposal planning. The plan must
include, but is not limited to, the location of structures, easements,
wells, treatment units and disposal areas.
Single family dwelling-A habitable structure constructed on, or
brought to its site, and occupied by members of one family.
Site evaluator-An individual who holds a valid certificate with the
agency and visits a site and conducts a pre-construction site evaluation
which includes performing soil analysis, a site survey, and other
criteria necessary to determine the suitability of a site for a specific
OSSF.
Sludge-A semi-liquid mass of partially decomposed organic and
inorganic matter which settles at or near the bottom of a receptacle
containing sewage.
Soil-The unconsolidated mineral material on the surface of the earth
that serves as a natural medium for the growth of plants.
Soil absorption system-A subsurface method for the disposal of
partially treated sewage which relies on the soil’s ability to absorb
moisture and allow its dispersal by lateral and vertical movement
through and between individual soil particles.
Subsurface sewage facility-A system which treats sewage and dis-
tributes the pretreated sewage effluent into a below ground level dis-
posal area.
Subdivision-A division of a tract of property into two or more parts
either by platting or field notes with metes and bounds, and transferred
by deed or contract for deed.
Uniform gravel size-Gravel to be used in standard absorption
drainfields that has been processed through shaker screens to produce
a size passing one size screen and retained on another. The smaller
screen shall be at least 50% of the size of the larger screen.




(1) All aspects of the planning, installation, construction,
alteration, extension, repair, operation, and maintenance of OSSFs
must be in accordance with this chapter or in accordance with an
order/ordinance or other published criteria of an authorized agent
which has received the executive director’s written approval.
(2) In the case of OSSFs proposed for installation, con-
struction, alteration, extension, repair, operation, and maintenance in
areas of the state void of an authorized agent, the executive director
will be the permitting authority in accordance with this chapter.
(b) Unauthorized systems. Boreholes, cesspools, and seepage
pits shall not be authorized for installation and use in Texas.
(c) Variances. Requests for variances from provisions of this
chapter may be considered by the appropriate permitting authority on
an individual basis. The variance request must demonstrate to the
satisfaction of the permitting authority that the variance has been
requested because conditions are such that the equivalent protection
of the public health and the environment can be provided by alternate
means. Any request for a variance under this subsection must
contain planning materials prepared and sealed by either a registered
sanitarian or a registered professional engineer.
(d) Exclusions. The following are exclusions from provisions
of this chapter and must be permitted under Chapter 26, Texas Water
Code, and Chapter 305 of this title (relating to Consolidated Permits):
(1) One or more systems of treatment devices and disposal
facilities that cumulatively produce more than 5,000 gallons of
sewage per day on one piece of property;
(2) Any system that produces waste that is either non-
domestic municipal, recreational, agricultural, industrial, or other as
defined in Chapter 26, Texas Water Code; and
(3) Any system that will have surface discharges into
waters in the state or discharges adjacent to waters in the state.
§285.4. Facility Planning.
(a) Land planning and site evaluation. Land developments
and land subdivided for building construction which will utilize
OSSFs for sewage disposal shall be evaluated for overall site
suitability and this submittal shall be reviewed and approved by the
permitting authority prior to approval being granted for subdivision
of the property. The following items shall be evaluated:
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(1) Residential lot sizing.
(A) General considerations. The failure of an OSSF
may be caused by a large number of circumstances, including in-
adequate soil percolation, improper construction, planning, installa-
tion, and misuse. The single most important factor concerning pub-
lic health problems resulting from these failures is the residential
dwelling density which is primarily a function of lot size. The fail-
ure of an OSSF in a highly populated area is the fundamental cause
of public health hazards resulting from on-site sewage disposal. Fail-
ure of an OSSF provides a medium for the transmission of disease
and the fact that many people are in the vicinity causes concern over
the spreading of disease. OSSFs using soil absorption for effluent
disposal are more likely to malfunction in high population density
situations because the soil available to absorb or evaporate the efflu-
ent is limited. The failure of an absorption system on a small lot can
be financially disastrous to the owner because the lot may not contain
sufficient room to construct a new absorption field in a new location.
(B) Platted or unplatted subdivisions served by a
public water supply. Subdivisions of single family dwellings platted
or created after January 1, 1988, and served by a public water supply
but utilizing individual OSSF methods for sewage disposal, shall
provide for individual lots having surface areas of at least 1/2 acre, or
shall have site-specific sewage disposal plan submitted by a registered
professional engineer or registered sanitarian and approved by the
permitting authority. The location of an OSSF under this paragraph
shall be in accordance with §285.91(10) of this title (relating to
Tables). In no instance shall the area available for such systems
be less than two times the design area.
(C) Platted or unplatted subdivisions served by indi-
vidual water systems. In subdivisions platted or created after January
1, 1988, for single family dwellings where each lot maintains an in-
dividual water supply well and an OSSF, the sewage disposal plan
shall show the approved well location and a sanitary control ease-
ment around the well within a 100-foot radius in which no subsur-
face sewage system may be constructed. A watertight sewage unit
or lined evapotranspiration bed with leak detection capability may be
placed closer to the water well than 100 feet, provided the permitting
authority has granted a variance. To minimize the possibility of the
transmission of waterborne diseases due to the pollution of the water
supplied for domestic use, each lot in a subdivision shall contain no
less area than one acre, or shall have site-specific planning materials
prepared by a registered professional engineer or a registered sani-
tarian and approved by the permitting authority. In no instance shall
the area available for such systems be less than two times the design
area.
(2) Manufactured housing communities or multi-unit res-
idential developments served by a central sewage collection system
for on-site disposal. Manufactured housing communities or multi-unit
residential developments which are owned and controlled by a per-
son which rents or leases space may utilize smaller lots than stated in
paragraph (1)(A) and (1)(B) of this subsection provided a sewage dis-
posal plan addressing replacement area is submitted to the permitting
authority and approved. Developments of this type which connect
living units to a sewage collection system for on-site disposal, must
provide planning materials for the system prepared by a registered
professional engineer or registered sanitarian. The total anticipated
sewage production for such property shall not exceed 5,000 gallons
per day from the connected homes and the OSSF must conform to the
definition of OSSFs in §285.2 of this title (relating to Definitions).
(3) Site evaluation. The subdivided property must be
evaluated for soil suitability in accordance with §285.30 of this title
(relating to Site Evaluation).
(b) Approval of existing small lots or tracts. Existing small
lots or tracts, subdivided prior to January 1, 1988, and not conforming
to the minimum lot size requirements, may be approved for an OSSF
provided the following conditions are met:
(1) Minimum separation distances in §285.31 of this title
(relating to Separation/ Setback Requirements) are maintained; and
(2) The site has been evaluated by the site evaluator in
accordance with §285.30 of this title (relating to Site Evaluation).
(c) Review of subdivision or development plans. Persons
proposing residential subdivisions, manufactured housing communi-
ties, multi-unit residential developments, business parks, or other sim-
ilar uses and utilizing OSSFs for sewage disposal must submit plan-
ning materials for these developments to the permitting authority.
The planning materials must include an overall site plan, topographic
map, 100-year floodplain map, soil survey, location of water wells,
and complete report detailing the types of OSSFs to be considered
and their compatibility with area wide drainage and groundwater. A
comprehensive drainage and 100-year floodplain impact plan must
also be included in these planning materials. Planning materials shall
also address potential replacement areas. A response to the submit-
ted planning material from the permitting authority will be provided
within 45 days of receipt.
§285.5. Submittal Requirements for Planning Materials.
Planning materials required under this chapter shall be submitted to
the permitting authority for review and approval in accordance with
this section. All planning materials shall be in compliance with the
provisions of this chapter and shall be submitted in accordance with
of §285.91(9) of this title (relating to Tables).
(1) Submittal of planning materials by an owner or
installer. For OSSFs not requiring planning materials to be submitted
in accordance with paragraphs (2) and (3) of this section, an owner
or installer must submit the appropriate planning materials for the
proposed OSSF.
(2) Submittal of planning materials by a registered pro-
fessional engineer or registered sanitarian. OSSF planning materials
shall be prepared and submitted by a registered professional engineer
or registered sanitarian (with appropriate seal, date and signature) as
follows:
(A) proposals for treatment and/or disposal that are
not standard as described in Subchapter D of this chapter (relating
to Planning, Construction, and Installation Standards for OSSF
Systems);
(B) any OSSF proposed to serve manufactured hous-
i g communities, recreational vehicle parks, multi-unit residential de-
velopments which are owned or controlled by a person who rents or
leases such space.
(C) any OSSF for a structure not exempted by §20
of the Texas Engineering Practice Act shall have planning materials
submitted by a registered professional engineer.
(D) all standard or proprietary treatment systems that
utilize surface irrigation disposal as detailed in Subchapter D of this
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chapter (relating to Planning, Construction, and Installation Standards
for OSSF Systems).
(E) all non-standard treatment systems that utilize
surface irrigation disposal as detailed in Subchapter D of this chapter
and cluster systems shall have planning materials submitted by a
registered professional engineer only.
(3) Review of non-standard planning materials. The
executive director shall review initial plans for all non-standard
planning material, as described in Subchapter D of this chapter
(relating to Planning Construction and Installation Standards for
OSSFs). Any subsequent similar non-standard planning materials
may be reviewed by the local authorized agent once the original
concept and planning materials has received favorable review by the
executive director.
§ 285.6. Cluster Systems.
Use of a cluster system shall be considered when lot sizes, lot
location, or soil conditions make a standard system unacceptable.
(1) Design. These systems shall be designed and con-
structed in accordance with the requirements of this chapter or Chap-
ter 317 of this title (relating to Design Criteria for Sewerage Systems).
These systems shall be designed and submitted to the permitting au-
thority for review under seal of a registered professional engineer.
(2) Permits required. Each single family dwelling on
a cluster system must be individually permitted by the permitting
authority.
(3) Maintenance/Ownership agreement. Each permittee
on a cluster system must be a party to a legally binding agreement
regarding ownership, service, and maintenance of the cluster system.
The minimum required elements of that agreement are as follows:
(A) The agreement must be legally binding to all
parties;
(B) Each person who uses the system for treatment
and/or disposal must be a party to the agreement;
(C) Each permittee must be a joint owner of the
cluster system and the property on which the cluster system is located
or the property on which the cluster system is located is owned in fee
simple by one or more of the permittees to the cluster system and the
owner/owners has granted a perpetual easement of access and use to
all other permittees using the system.
(D) The agreement must provide a reliable manage-
ment structure for performing service, maintenance, and inspection
of the system;
(E) The agreement must include a reliable plan for
handling apportionment and collection of cost among the parties; and
(F) The agreement must denote that all parties are
individually and severally responsible for the proper maintenance and
functioning of the system.
(4) Property ownership. The parties to the agreement
must obtain all necessary rights of way, easements, or ownership of
properties necessary for operation of the cluster system. The site for a
cluster system shall be owned by all of the parties to the maintenance/
ownership agreement or owned in fee simple by one or more of
the permittees to the cluster system and having granted a perpetual
easement of access and use to all other permittees using the system.
The application for a cluster system shall include a certified copy
of an affidavit, which has been duly recorded with the county/city
clerk’s office and added to the real property deed where the cluster
system is located and the real property deed of each permittee. The
affidavit shall state that the property shall not be transferred to a new
owner without the new owner being advised that the property is part
of a cluster system and shall be party to the agreement.
§285.7. Additional Application Requirements for Surface Irrigation
Systems.
(a) Technical report. Each application for an OSSF permit
utilizing surface irrigation as a disposal method shall be accompanied
by a report outlining the planning and operation of the entire
wastewater treatment and disposal system. A basis of planning,
construction drawings, calculations, and system flow diagram shall
be included in this report. Proprietary aerobic systems may reference
the agency’s approval number instead of furnishing construction
drawings for the unit. All other information except construction
drawings will be required for proprietary submittal.
(b) Site drawing. A scale drawing and legal description of
all land which is to be a part of the surface irrigation system will
be included in the submittal of an application for a permit. At a
minimum, the drawing will show the location of all existing and
proposed buildings, wastewater disposal area, buffer zones, water
wells, and any other pertinent features or information.
(c) Landscape plan. The application for a permit shall be
accompanied by a landscape plan, which will describe, in detail, the
type of vegetation to be maintained on the irrigated area during any
calendar year. Installations may irrigate existing vegetation provided
all areas of bare ground are seeded or covered with sod, capable of
growth, prior to system start up.
(d) Maintenance requirements. Final permit approval will
be issued after planning materials approval, provided the applicant
furnishes a valid maintenance contract with a maintenance company.
The maintenance company will verify that the surface irrigation
system is operating properly and that they will provide on-going
maintenance of the installation. The initial maintenance contract must
be valid for a minimum of two years.
(e) Maintenance contract. A maintenance contract will
authorize the maintenance company to maintain and repair the system
as needed. A copy of the signed maintenance contract between
the property owner and the approved maintenance company shall be
provided to the permitting authority prior to final permit approval.
(f) On-going maintenance. On-going maintenance shall be
provided by a maintenance company.
(1) The owner of each surface application system shall
continuously maintain a signed written contract with a valid mainte-
nance company and shall submit a copy of the contract to the per-
mitting authority at least 30 days prior to expiration of the previous
contract.
(2) If the property owner or maintenance company desires
to discontinue the provisions of the maintenance contract, the
maintenance company shall notify, in writing, the permitting authority
at least 30 days prior to the date service will cease.
(3) If a maintenance company discontinues business,
the property owner shall within 30 days of the termination date,
contract with another approved maintenance company and provide
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the permitting authority with a copy of the newly signed maintenance
contract.
(g) Affidavit. Prior to issuance of a permit, a certified copy of
an affidavit, which has been duly recorded at the county/city clerk’s
office and filed in reference to the real property deed on which the
surface application system is to be installed, must be submitted. Such
an affidavit, for example see §285.90(2) of this title (relating to
Figures), shall state that the property shall not be transferred to a
new owner without:
(1) the new owner being advised that the property con-
tains a surface application system for wastewater disposal;
(2) the permit issued to the previous owner of the property
being transferred to the new owner in accordance with §285.20(5) of
this title (relating to Application Requirements General); and
(3) the new owner submitting a valid signed maintenance
contract to the permitting authority.
(h) Testing and reporting. The maintenance company shall
inspect each permitted surface irrigation system as directed by the
testing and reporting schedule shown in §285.91(4) of this title
(relating to Tables). The maintenance company shall report any
responses to homeowner complaints and the results of its maintenance
findings to the permitting authority within ten days of the specified
reporting frequency. The number of site visits may be reduced to two
per year for all systems having electronic monitoring and automatic
telephone or radio access which will notify the maintenance company
of system or component failure. This monitoring system shall also
monitor effluent disinfection.
(i) Effluent disinfection. Treated effluent must be disinfected
prior to surface application. Approved disinfection methods shall in-
clude but not be limited to chlorination, ozonation, or ultraviolet radi-
ation. Tablets or other dry chlorinators shall use calcium hypochlorite
of a type properly encapsulated and suitable for wastewater disinfec-
tion. The efficiency of the disinfection procedure will be established
by monitoring the fecal coliform count or total chlorine residual from
representative effluent grab samples as directed in the testing and re-
porting schedule. The frequency of testing and type of tests required
are shown in §285.91(4) of this title.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Natural Resource Conservation Commission
Effective date: February 5, 1997
Proposal publication date: July 16, 1996
For further information, please call: (512) 239–4640
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Subchapter B. Local Administration of the OSSF
Program
30 TAC §285.10, §285.11
The new sections are adopted under Texas Water Code,
§§5.103, 5.105, 5.120 and 26.040, and Texas Health and
Safety Code, §366. 012, which provides the Texas Natural
Resource Conservation Commission (commission) with the
authority to promulgate rules as necessary to carry out its
powers and duties under the codes and under the laws of the
state and to establish and approve all general policies of the
commission.
§285.10. Delegation to Authorized Agents.
(a) Requirements/Procedures.
(1) Local governmental entities which desire to become
authorized agents of the commission shall request such in writing to
the executive director.
(2) Upon request, the executive director shall forward to
the entity a description of the process of delegation and a copy of the
model order/ordinance. Any changes to the model order/ordinance
by the local entity based on local conditions must be consistent
with this chapter. The executive director shall be the sole and final
authority in determining the acceptability of proposed changes from
the model order/ordinance. A local government entity which wants to
be designated an authorized agent for the OSSF program shall follow
the following procedures:
(A) Upon request, the executive director shall provide
model orders or ordinances to local entities.
(B) The executive director consults with local author-
ities as to specific procedures and requirements to obtain authorized
agent status.
(C) The local government entity shall draft an order
or resolution regulating OSSFs within its jurisdiction which meets the
requirements of §366.032 of the Texas Health and Safety Code. In the
event that the local government entity drafts a proposed order which is
different from the model order/ordinance, the local government entity
shall submit the proposed order/ordinance to the executive director
for review and comment prior to notice being published. Within
30 days of receipt of the proposed order/ordinance, the executive
director shall review the proposal and provide comment to the local
government entity on whether the proposed order/ordinance meets
the agency’s minimum requirements.
(D) The local government entity shall cause notice
to be published, in a newspaper regularly published and of general
circulation in the area of jurisdiction, of a public hearing to be held
to discuss the adoption of the proposed order or resolution;
(E) The local government entity shall hold a public
meeting to discuss the proposed order or resolution;
(F) The local government entity shall adopt that order
or resolution;
(G) The local government entity shall send a certified
copy of the minutes of the meeting which adopted the order or
resolution;
(H) The local government entity shall send a certified
copy of the order or resolution;
(I) Upon receipt of the complete package requesting
delegation, the executive director will review to see that it complies
with the requirements of this chapter and Chapter 366 of the Health
and Safety Code. If found to be compliant, the executive director
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will notify the local entity by mail of their authorized agent status
and the date the authorized agent shall assume jurisdiction of the
OSSF program. The authorized agent shall administer its OSSF
program in accordance with its approved OSSF waste disposal
order/ordinance. All authorized agents shall maintain their orders/
ordinances in accordance with the minimum requirements of this
chapter.
(b) Amendments to existing orders/ordinances. The amend-
ment procedure may be initiated by the authorized agent in accor-
dance with subsection (a) of this section. The executive director may
require periodic revisions or renewals of OSSF orders/ordinances for
compliance with new rules or regulations.
(c) Resolution of nuisance complaints by an authorized agent.
A major activity of any authorized agent is the satisfactory resolution
of nuisance complaints involving OSSFs. An authorized agent may
require a property owner to repair a malfunctioning OSSFs on the
owner’s property not later than the 30th day after the date which
the owner is notified by the authorized agent of the malfunctioning
system.
(d) Authorized agent’s reporting requirements. Each autho-
rized agent shall provide to the executive director a detailed monthly
report of OSSF activities as prescribed by the executive director. Cat-
egories in this report shall include, but not be limited to the following:
(1) subdivision reviews;
(2) complaint and enforcement activities;
(3) information on the numbers and types of OSSFs
permitted; and
(4) administrative activities performed by the authorized
agent.
(e) Relinquishment of authorized agent delegation. If an
authorized agent decides to relinquish its delegation to regulate
OSSFs under the regulatory authority granted by Chapter 366 of the
Health and Safety Code and this chapter, the authorized agent shall
adhere to the following procedures:
(1) The authorized agent shall inform the executive direc-
tor by certified mail at least 30 days prior to publishing the notice
that it wishes to relinquish its OSSF order.
(2) The authorized agent shall publish notice, indicating
its intent to relinquish, in a newspaper regularly published or
circulated in the area of jurisdiction prior to taking further action
to relinquish.
(3) The authorized agent shall send the executive director
copies of the following: the public notice, a publisher’s affidavit
of public notice, and a certified copy of the entity’s minutes of
the meeting in which it formally considered relinquishment of its
delegation.
(4) The executive director shall process the request for
relinquishment and may issue an order relinquishing the authority to
regulate OSSFs within an authorized agent’s jurisdiction or may refer
the request to relinquish to the commission.
(5) Prior to issuance of a relinquishment order the local
governmental entity and the executive director shall determine the
exact date the authorized agent would surrender its authorized agent
designation to the executive director.
(f) Revocation of authorized agent delegation.
(1) An authorized agent must consistently enforce this
chapter and Chapter 366 of Health and Safety Code.
(2) An authorized agent’s OSSF order may be revoked at
any time by order of the commission for good cause after opportunity
for public hearing is given in accordance with Subchapter C of the
Texas Administrative Procedures Act.
(3) Failure by an authorized agent to consistently enforce
this chapter, or Chapter 366 of the Health and Safety Code is good
cause for revocation.
(4) When the executive director determines that revoca-
tion is warranted a petition seeking revocation may be filed by the
executive director with the commission requesting that a public hear-
ing be held.
(5) If the executive director files a petition for revocation
with the commission, notice shall be given to the authorized agent of
the time and place for the hearing not less than ten days prior to the
hearing by certified mail, return receipt requested.
(6) If an authorized agent wants to consent to revocation,
a written request or a written consent and wavier may be filed with the
executive director not later than ten days after the receipt of notice of
the petition to revoke. If the authorized agent requests or consents to
revocation, the executive director may revoke without the necessity of
a public hearing or commission action. The executive director shall
notify the commission of each revocation of an authorized agent’s
authority.
(7) Upon completion of a public hearing the commission
may do any of the following:
(A) Issue an order revoking the authorized agent’s
delegation;
(B) Issue an order placing the authorized agent on
probation for a specified period of time; or
(C) Take no action on the request.
(8) Upon issuance of a revocation order by the commis-
sion, the executive director shall assume responsibility for the OSSF
program in the former agent’s jurisdiction.
§285.11. Review of Locally Administered Programs.
The executive director shall review not more than once per year an
authorized agent’s locally administered program for adequate perfor-
mance and compliance with requirements established by Chapter 366,
Texas Health and Safety Code, this chapter, and the order/ordinance
adopted by the authorized agent. If the executive director’s review
determines that an authorized agent does not enforce the commis-
sion’s minimum requirements for OSSFs, the commission may hold
a hearing to determine whether the entity shall lose its designation as
an authorized agent in accordance with §285.10(f) of this title (relat-
ing to Delegation to Authorized Agents).
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on January 8, 1997.
TRD-9700580
Kevin McCalla
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Director, Legal Division
Texas Natural Resource Conservation Commission
Effective date: February 5, 1997
Proposal publication date: July 16, 1996
For further information, please call: (512) 239–4640
♦ ♦ ♦
General Procedures and Information
30 TAC §§285.11–285.18
The repeals are adopted under Texas Water Code, §§5.103,
5.105, 5.120, and 26.040, and Texas Health and Safety
Code, §366.012, which provides the Texas Natural Resource
Conservation Commission (commission) with the authority to
promulgate rules as necessary to carry out its powers and duties
under the codes and under the laws of the state and to establish
and approve all general policies of the commission.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Natural Resource Conservation Commission
Effective date: February 5, 1997
Proposal publication date: July 16, 1996
For further information, please call: (512) 239–4640
♦ ♦ ♦
Subchapter C. Commission Administration of the
OSSF Program In Areas Where No Local Admin-
istration Exists
30 TAC §285.20, §285.21
The new sections are adopted under Texas Water Code,
§§5.103, 5.105, 5.120 and 26.040, and Texas Health and
Safety Code, §366.012, which provides the Texas Natural
Resource Conservation commission (commission) with the
authority to promulgate rules as necessary to carry out its
powers and duties under the codes and under the laws of the
state and to establish and approve all general policies of the
commission.
§285.20. Application Requirements General.
Procedures for obtaining an agency permit include:
(1) Application for OSSF permits shall be made to the
appropriate agency regional office. Application for a permit shall
be made on a standard form provided by the executive director and
must include the appropriate planning material in accordance with
§285.5 of this title (relating to Submittal Requirements for Planning
Materials). Any OSSF for a single residence located on a land tract
that is ten acres or larger in which the sewage disposal line is not
closer than one-hundred feet of the property line is not required to
submit an application for authorization.
(2) Upon receipt of a complete application, the appropri-
ate fee in accordance with this subchapter and a positive site evalua-
tion performed by a certified site evaluator, the regional office shall
issue an authorization to construct.
(3) An authorization to construct, if granted, will be
valid for one calendar year from the date of application. Should a
construction inspection not be requested during this one-year period,
the application for authorization shall be rendered invalid. Fees for
reapplication shall be the fee in effect on the date of reapplication.
(4) Upon approval of the OSSF planning materials and
construction inspection, the regional office shall issue a license to
operate the OSSF with a unique identification number.
(5) The permit will be issued in the name of the owner of
the OSSF. Permits shall be transferred to the new owner automatically
upon legal sale of the OSSF. The transfer of an OSSF permit under
this section shall occur upon actual transfer of the property on which
the OSSF is located unless the ownership of the OSSF has been
severed from the property.
(6) A reinspection shall be required if the OSSF failed
to pass the construction inspection. The installer shall pay the
appropriate reinspection fee in accordance with §285.21 of this title
(relating to Fees).
§285.21. Fees.
(a) Application fees. The application fee for an OSSF permit
is:
(1) $200 for a single family dwelling OSSF; or
(2) $400 for other types of OSSFs. The fee is payable
upon application from the owner/agent to the Texas Natural Resource
Conservation Commission for an OSSF permit. This fee shall be
submitted to the appropriate agency regional office. Money orders
or personal checks only, payable to the Texas Natural Resource
Conservation Commission, shall be accepted. All applications shall
expire one year from the date of the original application. No refunds
of any amount shall be granted.
(b) Reinspection fee. A reinspection fee shall be equal to one
half of the permit application fee required at the time of application
and shall be assessed to the installer of record each time a reinspection
is required.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Natural Resource Conservation Commission
Effective date: February 5, 1997
Proposal publication date: July 16, 1996
For further information, please call: (512) 239–4640
♦ ♦ ♦
Subchapter D. Planning Construction and Instal-
lation Standards for OSSFs
30 TAC §§285.30–285.36, 285.39
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The new sections are adopted under Texas Water Code,
§§5.103, 5.105, 5.120 and 26.040, and Texas Health and
Safety Code, §366.012, which provides the Texas Natural
Resource Conservation commission (commission) with the
authority to promulgate rules as necessary to carry out its
powers and duties under the codes and under the laws of the
state and to establish and approve all general policies of the
commission.
§285.30. Site Evaluation.
(a) Soil analysis procedures. At least two soil borings or
two backhoe pits shall be taken in opposite ends of the area to be
used for soil absorption systems. In the areas of high soil variability
the permitting authority may require additional borings and backhoe
pits. These borings or backhoe pits shall be excavated to the depth
of two feet below the proposed excavation or to a restrictive horizon
whichever is less. The type and size of an OSSF shall be determined
on the basis of the most restrictive soil class located anywhere within
two feet of the bottom of the proposed excavation. Evaluation
of these borings and overall site evaluation shall be performed by
individuals currently certified as a site evaluator. Characteristics
including soil texture, soil structure, soil drainage, and soil depth
shall be evaluated.
(b) Soil texture analysis. The soil classes shall be determined
by a general texture analysis in accordance with §285.91(6) of this
title (relating to Tables).
(1) Soil Class Ia. Sandy texture soils which contain more
than 30% gravel. This class is considered unsuitable with respect to
texture.
(2) Soil Class Ib. Sandy soils which contain less than or
equal to 30% gravel. This class is be considered suitable with respect
to texture.
(3) Soil Class II. This class is considered suitable with
respect to texture.
(4) Soil Class III. This class is considered suitable with
respect to texture.
(5) Soil Class IV. This class is considered unsuitable with
respect to texture.
(c) Soil structure analysis. Soils determined to be in Class Ib
or Class II soils are generally considered suitable as to structure. In
Class IV soils structure analysis need not be performed. Three soil
structures significant to the movement of sewage effluent through
Class III soils are blocky, platy, and massive.
(1) Massive soil structure. A massive soil structure is
considered unsuitable with respect to structure.
(2) Blocky soil structure. A blocky soil structure is
considered suitable with respect to structure.
(3) Platy soil structure. A platy soil structure is consid-
ered unsuitable with respect to structure.
(d) Soil depth analysis. The depth of soils classified suitable
as to texture and structure shall be at least 24 inches below the bottom
of the proposed disposal area when standard ground absorption
systems are to be utilized. Soils without at least 24 inches of suitable
soil beneath the proposed drainfield shall be considered unsuitable.
(e) Restrictive horizons evaluation. Dense clay subsoils, rock
and plugged laminar soils are considered to be restrictive horizons.
They can be recognized by an abrupt change in texture from a sandy
or loamy surface horizon to a clayey subsoil or rock like material
which an auger will not penetrate. Soils in which restrictive horizons
are less than 24 inches below the bottom of the proposed drainfield
shall be considered unsuitable.
(f) Groundwater evaluation. The presence of groundwater
shall be determined by a site evaluator. Any soil profile that is
indicative of high water tables within 24 inches below the bottom of
the proposed drainfield shall be considered unsuitable.
(g) Topography. Uniform slopes under 30% are considered
suitable with respect to topography. When slopes are less than 2.0%,
provisions shall be made to insure good surface drainage of rainfall
or runoff from covering the soil absorption field. The drainfield
excavation shall follow the contour of the ground. Soil absorption
systems shall not be located in a depression or in areas of complex
slope patterns where slopes are dissected by gullies and ravines.
(h) Flood hazard. No new OSSFs or substantial improve-
ments to existing OSSFs shall be allowed in the regulated floodway,
determined from either Federal Emergency Management Agency
(FEMA) maps or a flood study prepared by a professional engineer
registered in Texas. Any sites within the 100-year floodplain, de-
termined from either FEMA maps or flood studies prepared by a
professional engineer registered in Texas, shall be subject to special
planning requirements to indicate that the location of the OSSF will
not result in damage to the OSSF or result in contamination from the
OSSF during flooding. Any planning materials submitted under this
subsection shall indicate how possible tank flotation is eliminated.
(i) Determination of over-all site suitability. The following
criteria shall determine if the site can be utilized for standard subsur-
face disposal methods without need of any significant modification
of the site. Section 285.91(5) of this title (relating to Tables) sum-
marizes soil and site criteria for construction of a standard treatment
and disposal system.
(1) If all of the soil or site criteria categories are deter-
mined to be suitable, standard subsurface disposal methods may be
utilized.
(2) If the site and soil evaluation proves to be suitable,
the size of the subsurface absorption system may be calculated using
data in §285.91(5) of this title (relating to Tables). Unsuitable sites
must use appropriate proprietary or non-standard systems.
(3) If one or more of the soil or site criteria categories are
evaluated as unsuitable, standard subsurface disposal methods cannot
be utilized. However, the site may still be utilized for standard on-
site wastewater treatment by using non-standard sub-surface disposal
methods, except as noted in §285.33(a)(2) of this title (relating to
Criteria for Sewage Disposal Systems).
§285.31. Setback and Separation Requirements.
The construction of an OSSF (treatment and disposal systems) must
be isolated from certain areas such as water wells, lakes, roads,
and other objects subject to contamination from the OSSF or which
may prevent the proper operation of the system. The minimum
requirements for the state are described in §285.91(10) of this title
(relating to Tables) for OSSFs subject to the following provisions:
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(1) Surface irrigated areas shall be considered as drain-
fields for determining separation distances.
(2) Private and public water wells shall be completed in
accordance with Chapters 290 and 338 of this title (relating to Water
Hygiene and Water Well Drillers).
§285.32. Criteria for Sewage Treatment Systems.
(a) Treatment processes-standard.
(1) Septic tanks (gravity flow). The septic tank is attached
to wastewater fixtures through a watertight pipe identified as a
building "stub out" or "house sewer". The septic tank is connected
to the house sewer by an inlet device. Effluent from the septic tank,
having undergone primary treatment, flows out of the tank through an
outlet device into additional treatment processes or a disposal system.
A septic tank, constructed in accordance with this chapter, shall
meet the following material, component, construction, and approval
requirements:
(A) Tank volumetric capacity. Measured from the
bottom of the outlet, the liquid volume of a septic tank shall not be
less than established in §285.91(2) of this title (relating to Tables).
The liquid depth of the tank shall not be less than 30 inches.
(B) Inlet and outlet devices. The flowline of the inlet
device shall be at least three inches higher than the flowline of the
outlet device, see §285.90(6) and (7) of this title (relating to Figures).
The entry point of the outlet device shall be below the liquid level
of the tank at a depth between 25% to 50% of the overall liquid
depth of the tank. The inlet and outlet devices shall be "T" branch
fittings, constructed baffles or other structures or fittings approved by
the executive director. All outlet devices must use a "T" unless a
executive director approved fitting is installed on the outlet. All inlet
and outlet devices shall be installed water tight to the septic tank
walls and be a minimum of three inches in diameter.
(C) Baffles and series tanks. All septic tanks shall be
divided into two or three compartments by the use of baffles or by
connecting two or more tanks in series. In a baffled tank, the baffle
shall be located so that one half to two thirds of the total tank volume
is located in the first of two compartments. Two or three tanks may
be arranged in series to achieve the required liquid capacity. The first
tank in a two tank system shall contain at least one half the required
volume. The first tank in a three tank system shall contain at least
one third of the total required volume, but no less than 500 gallons.
Interconnecting inlet and outlet devices may be installed at the same
elevation for multiple tank installations. Baffles shall be constructed
the full width and height of the tank with a gap between the top of
the baffle and the tank top. The baffle shall have an opening located
below the liquid level of the tank at a depth between 25% and 50%
of the liquid level. The opening may be a slot or hole and a "T" may
be fitted. If a "T" is fitted, the inlet to the fitting shall be at the stated
depth in this paragraph. Any metal structures, fittings, or fastenings
shall be stainless steel.
(D) Inspection and cleanout ports. All septic tanks
shall have an inspection and/or cleanout port located on the tank top,
but not directly over, the inlet and outlet devices. These ports may
be any configuration with the smallest dimension of the opening not
less than 12 inches, but large enough to provide maintenance and
equipment removal. Septic tanks buried more than 12 inches below
the ground surface shall have risers over the port openings. These
risers shall extend from within six inches of the ground surface up to
the ground surface and be sealed to the tank and capped.
(E) Septic tank construction materials. The septic
tank shall be of sturdy, water-tight construction. Materials used
shall be steel-reinforced poured-in-place concrete, steel-reinforced
pre-cast concrete, fiberglass, reinforced plastic polyethylene, or other
materials approved by the executive director. Metal septic tanks
are prohibited. The septic tank shall be structurally designed to
resist buckling from internal hydraulic loading and exterior loading
caused by earth fill and additional surface loads. Tanks exhibiting
obvious deflections, leaks, or structural defects shall not be used.
Where concrete tanks are installed, sweating at construction joints is
acceptable.
(F) Precast concrete tanks. In addition to the general
requirements aforementioned in subparagraph (E) of this paragraph,
precast concrete tanks shall conform to requirements in the Materials
and Manufacture Section and the Structural Design Requirements
Section of American Society for Testing and Materials (ASTM)
Designation: C 1227- 93, Standard Specification for Precast Concrete
Septic Tanks (1993).
(G) Fiberglass and plastic polyethylene tank specifi-
cations.
(i) General. The tank shall be fabricated to perform
its intended function when installed. The tank shall not be adversely
affected by normal vibration, shock, climate conditions, nor typical
household chemicals. The tank shall be free of rough or sharp edges
that would interfere with installation or service of the tank.
(ii) Watertight integrity. The tank shall be designed
and constructed so that all joints, seams, component parts, and
fittings prevent the entrance of groundwater and prevent the exit of
wastewater, except through designed inlet and outlet openings.
(iii) Structural characteristics. Full or empty tanks
shall not collapse or rupture when subjected to earth and hydrostatic
pressures.
(H) Special requirements for poured-in-place concrete
tanks. Concrete tanks shall be structurally sound and water-tight.
The concrete structure shall be designed by a registered professional
engineer with relevant experience in the field.
(I) Tank manufacturer specifications. Beginning 180
days after the effective date of these rules, all pre-cast or prefabricated
tanks shall be clearly and permanently marked, tagged, or stamped
with the manufacturer’s name, address, and tank capacity near the
level of the outlet so as to be clearly visible. Direction of flow into
and out of the tank shall be indicated by arrows or other identification
clearly marked at the inlet and outlet.
(J) Installation of tanks. Septic tanks must be installed
o as to provide at least 12 inches of drop in elevation from the bottom
of the outlet pipe to the bottom of the disposal area. A minimum
of four inches of sand, sandy loam, clay loam, or pea gravel free of
rock shall be placed under and around all tanks, except poured-in-
place concrete tanks. Tank excavations should be left open until such
time that they have been inspected by the permitting authority. Tank
excavations must be backfilled with sand, sandy loam, clay loam, or
pea gravel free of rock. It is acceptable to mound soil over a septic
tank, which would normally be exposed, to maintain slope to the
drainfield.
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(K) Pretreatment (Trash) tanks. The executive direc-
tor may require the use of a pretreatment tank for use in conjunc-
tion with aerobic treatment units. Plastics and other non-digestible
sewage can impair or prevent an aerobic unit from functioning prop-
erly. Those aerobic treatment units that do not prevent non-digestible
sewage from interfering with aeration lines and diffusers may be re-
quired by the executive director to use pretreatment tanks for all units
installed in the state. All pretreatment tanks shall meet all applicable
structural requirements of this subchapter.
(2) Intermittent sand filters.
(A) Overview. An intermittent sand filter (a sec-
ondary treatment unit) applies wastewater received from a septic
tank (the primary treatment unit) through a coarse porous media layer
above a bed of sand by means of pressure distribution. The wastewa-
ter moves downward through the course sand media receiving further
treatment on the surface of the sand particles. The treated wastewa-
ter is collected at the bottom of the sand filter and discharged, via
gravity or pressure, to an appropriate disposal method discussed in
this subchapter. A typical layout and cross-section of an intermittent
sand filter is presented in §285.90(8) of this title (relating to Figures).
(B) Filter Bed.
(i) Sand media specifications. Sand filter media
must meet ASTM C-33 specifications as outlined in §285.91(11) of
this title (relating to Tables).
(ii) Loading rate. Shall not exceed 1.2 gallons/day/
square foot.
(iii) Surface area. Minimum surface area shall be
calculated using the formula: Q/1.2=Surface Area (Square Feet),
where Q is the wastewater flow in gallons per day.
(iv) Depth (thickness) of sand media. There shall
be a minimum of 24 inches of sand media.
(v) Filter bed containment. The filter bed shall be
constructed of an impervious lined pit or tank. Acceptable liners
specifications are detailed in §285.33(a)(2)(A) of this title (relating
to Criteria for Sewage Disposal Systems).
(vi) Underdrains. For gravity discharge of effluent
to a drainfield, place a three inch layer of pea gravel over a six
inch layer of 0.75 inch gravel containing the underdrain collection
pipe. When pumpwells are to be used to pump the effluent from the
underdrain to the drainfield, they must be constructed of concrete or
plastic sewer pipe. The pumpwell must contain a sufficient number of
holes so that effluent can flow from the gravel void space as rapidly
as the effluent is pumped out of the pumpwell, refer to §285.90(9) of
this title (relating to Figures).
(b) Treatment processes-proprietary.
(1) System maintenance. On-going maintenance contracts
in accordance with the maintenance provisions of §285.7 of this
title (relating to Additional Application Requirements for Surface
Irrigation Systems) shall be required for all proprietary systems.
(2) Electrical wiring. Electrical wiring for proprietary
systems shall be in accordance with §285.34(b)(4) of this title
(relating to Other Requirements).
(3) Approval of all proprietary systems. All proprietary
treatment and disposal systems shall be approved by the executive
director prior to their use in the State. Approval of proprietary
systems shall be handled utilizing the procedures found in this section.
(4) Approval of proprietary aerobic treatment systems.
All agency approved proprietary aerobic treatment systems will
be identified and published in a list of approved systems which
may be obtained from the executive director. Only treatment
systems which have been tested by and are currently listed by NSF
International as Class I systems under NSF Standard 40 (1990) or
have been tested and certified as a Class I system in accordance
with NSF Standard 40 by an American National Standard Institute
(ANSI) or NSF International accredited testing institution shall be
considered for approval by the executive director. All agency
approved systems at the time of the effective date of this rule shall
continue to be listed on the list of approved systems subject to
retesting under the requirements of NSF Standard 40 and Certification
Policies for Wastewater Treatment Devices (1991). In addition,
all proprietary aerobic treatment systems undergoing testing by a
certification institution recognized by the executive director at the
time of the effective date of this rule shall be considered for inclusion
on the list of approved systems notwithstanding the fact that the
certification institution does not have NSF or ANSI accreditation. The
manufacturers of proprietary treatment systems and the accredited
certification institution must comply with all the provisions of NSF
International Standard 40 and Certification Policies for Wastewater
Treatment Devices (1991).
(5) For systems which NSF International, NSF Interna-
tional or ANSI accredited third party testing institutions will not ac-
cept for testing because of system size or type and are not approved
systems at the time of the effective date of these rules, the manufac-
turer shall seek approval in the following manner:
(A) These proprietary systems, components, or mate-
rials shall be tested by an independent third party in accordance with
this subsection and with the supporting data submitted to the execu-
tive director for approval before being marketed for sale in the state.
(B) Testing may be accomplished by allowing a
number of the items (usually 20 to 50) to be installed via a
temporary authorization in areas typical of the site conditions for
which the system would be installed. The temporary authorization
may be issued by the executive director and, if issued, shall be
specific and pertinent to the proposed proprietary process and shall
contain provisions as to how the proprietary process is installed and
maintained; the testing protocol for collecting and analyzing samples
from the system; the monitoring of equipment, if applicable, and
provisions for recording data and data retention necessary to evaluate
the performance as well as the effect of the proprietary system on
public health, groundwater, and surface waters.
(C) Authorized agents may issue installation permits
upon receipt of the temporary authorization. The homeowner must be
advised in writing that the system is temporarily approved for testing.
System failures, regardless of the material or component, shall be
replaced by the manufacturer at the manufacturer’s expense. A
system installed under §285.32(b)(5) of this title (relating to Criteria
for Sewage Treatment Systems) is considered to be the responsibility
of the manufacturer until the system has obtained final approval by
the executive director in accordance with this section.
(D) Upon completion of the two-year test period, the
executive director shall require the certification institution to submit
a detailed report on the performance of the system tested. After
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evaluation of the detailed report, the executive director may issue
conditional approval for installations only in areas similar to the area
in which the system was tested and for a specified performance and
evaluation (monitoring) period, not to exceed an additional five years.
The system must be monitored by an entity approved by the executive
director. Approval or disapproval of these systems, components or
materials will be based on their performance during this five year
monitoring period. Failure of one or more of the installed units may
be cause for disapproval of the proprietary item. The monitoring
method for the units shall be established by the executive director.
System failures, regardless of the material or component, shall be
replaced by the manufacturer at the manufacturer’s expense. The
homeowner must be advised in writing that the system is conditionally
approved.
(E) Upon successful completion of the monitoring pe-
riod without failure, systemic or otherwise, the monitoring require-
ments may be lifted by the executive director and the system deemed
suitable for use in conditions similar to areas in which the system
was tested and monitored.
(c) Treatment processes-non-standard. All OSSFs not de-
scribed or defined in subsections (a) and (b) of this section will
be considered to be non-standard treatment systems. These systems
shall be submitted to the permitting authority for review by a reg-
istered professional engineer or registered sanitarian in accordance
with §285.5(3) of this title (relating to Submittal Requirements for
Planning Materials). Upon approval, a permit will be issued by the
permitting authority.
(1) Types of systems considered non-standard include,
but are not limited to, all forms of the activated sludge process,
rotating biological contactors, recirculating sand filters, trickling type
filters, submerged rock biological filters, sand filters not described in
subsection (a)(2) of this section.
(2) Non-standard systems submitted for review will be
analyzed on basic engineering principles and the criteria established
in this chapter. These systems will be reviewed as one of a kind,
site-specific installations.
(3) Electrical wiring. Electrical wiring for non-standard
systems shall be in accordance with §285.34(b)(4) of this title
(relating to Other Requirements).
§285.33. Criteria for Sewage Disposal Systems.
(a) Disposal processes-standard. The effluent discharged
from an approved treatment process requires further handling to ren-
der it safe from a public health standpoint. Acceptable standard dis-
posal methods shall consist of a drainfield to disperse the effluent into
adjacent soil (absorptive) or into the surrounding air through evapo-
transpiration (evaporation and transpiration).
(1) Absorptive drainfield. An absorptive drainfield is an
excavation constructed in suitable soil. A porous media (crushed
rock, stone, etc.) is then placed in the excavation and perforated
pipe (drainline) placed in the media and connected to the outlet
of the treatment system. The media is covered with a permeable
geotextile fabric and the remainder of the excavation backfilled with
previously removed soil. The top of the excavation area is seeded
with plants or grasses, where vegetation is sustainable, to aid in water
elimination. The following considerations must be met for approval
of an absorptive drainfield:
(A) Excavation. The excavation must be constructed
in suitable soils as described in §285.30 of this title (relating to Site
Evaluation). The excavation shall not exceed a depth of three feet
or six inches below the soil freeze depth, whichever is the larger.
However, in areas of the state where annual precipitation is less
than 26 inches of rainfall per year (as identified in the Climatic
Atlas of Texas, (1983) published by the Texas Department of Water
Resources and suitable soils (Class Ib, II, or III) lie below unsuitable
soil caps, the maximum permissible excavation shall be five feet.
Multiple excavations must be separated horizontally by at least three
feet of undisturbed soil. After excavation the excavated surfaces
(sidewalls and bottom) must be scarified as needed. The bottom of
the excavation shall be not less than 18 inches in width and level
to within one inch over each 25 feet of excavation. The size of the
excavation shall be calculated using data from §285.91(8) of this title
(relating to Tables). The formula A = Q/Ra shall be used to determine
drainfield area where:
Figure 1: 30 TAC §285.33 (a)(1)(A)
(i) The usable surface area shall be calculated by
adding the excavation bottom area to the total excavated perimeter
(in feet) multiplied by one foot (bottom area + perimeter X 1.0).
Figure 2: 30 TAC §285.33 (a)(1)(A)(i)
(ii) The length of the excavation may be determined
as follows when the area and width are known:
Figure 3: 30 TAC §285.33 (a)(1)(A)(ii)
(iii) For excavations three feet wide or less use the
following formula or §285.91(8) of this title (relating to Figures) to
determine L:
Figure 4: 30 TAC §285.33(a)(1)(A)(iii)
(B) Porous media. The porous media shall consist
of clean, washed and graded gravel, broken concrete, rock, crushed
stone, chipped tires, or similar aggregate that is generally one uniform
size ranging from 0.75-2.0 inches as measured along its greatest
dimension.
(i) The permitting authority may consider and ap-
prove on a case-by-case basis the use of chipped tire sizes greater
than 0.75-2.0 inches along the greatest dimension.
(ii) When chipped tires are used in conjunction with
geotextile fabric, a heavier duty geotextile fabric must be utilized to
minimize fabric punctures and eliminate fabric tears due to protruding
steel belt remnants.
(iii) Soft media such as oyster shell and soft lime-
stone will not be approved.
(C) Drainline. The drainline shall be constructed
of perforated distribution pipe and fittings in compliance with the
following specifications:
(i) Three or four inch diameter polyvinyl chloride
pipe with a standard dimension ratio- (SDR) of 35 or less.
(ii) Four inch diameter corrugated polyethylene,
ASTM F405 in rigid ten foot joints only.
(iii) Three or four inch diameter polyethylene
smoothwall, ASTM F810.
(iv) Any other pipe approved by the executive
director.
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(D) Installation Requirements. The drainline shall be
placed in the porous media with at least six inches of media between
the bottom of the excavation and the bottom of the drainline. The
drainline shall be completely covered by the porous media and the
drainline perforations shall be below the horizontal center line of the
pipe. Single drainlines shall not exceed 150 feet, see §285.90(5) of
this title (relating to Figures). The drainlines shall be placed parallel
to each other and parallel to the longest horizontal dimension of the
excavation. For excavations greater than three feet in width, the
maximum separation distance between parallel drainlines shall be
four feet (center to center). Multiple drainlines shall be manifolded
together with solid or perforated pipe. The opposite ends of multiple
drainlines shall be manifolded together with solid line or looped
together using perforated line and bedding. If drainfield is not to
be looped, end caps must be used.
(E) Permeable soil barrier. A permeable soil barrier
shall be placed between the top of the porous media and the
excavation backfill. Geotextile fabric shall be used for the permeable
soil barrier. Geotextile fabric shall conform to the following
specifications for unwoven, spun-bounded polypropylene, polyester
or nylon filter wrap:
Figure 5: 30 TAC §285.33 (a)(1)(E)
(F) Backfilling. Backfilling is the process of replacing
the soil removed during excavating back into the drainfield and on
top of the geotextile fabric. Only Class Ib or II soils as described in
§285.30(b) and (c) of this title (relating to Site Evaluation) shall be
used for backfill. Rock and high shrink swell clays are specifically
prohibited for use as a backfill material. The backfill material
shall be mounded over the excavated area so that the center of the
excavation slopes down to the outer perimeter to allow for settling.
The excavated area may be bermed or drainage swales may be used
to divert surface runoff from the site.
(G) Drainfields on irregular terrain. Where topogra-
phy or ground slope is greater than 15% but less than 30% slope
for the construction of a level single drainfield, multiple long narrow
drainfields may be constructed along descending contours. An over-
flow line shall be provided from the upper excavations to the lower
excavations. This overflow line shall be constructed from solid pipe
with an SDR of 35 or less and the excavation carrying the overflow
pipe shall be backfilled with soil only.
(H) Drainfield plans. A number of approved sketches,
specifications and details for drainfield construction are provided in
§285.90(4) and (5) of this title (relating to Figures).
(2) Evapotranspirative drainfield (ET). An ET drainfield
is a standard disposal process which may be used in soils which
are classified as unsuitable in §285.30 of this title (relating to Site
Evaluation) with respect to texture, structure, restrictive horizons and
ground water. Water saving devices must be utilized in all structures
for which ET beds are recommended. ET drainfields are generally
constructed in accordance with the specifications for absorptive drain-
fields with the following exceptions:
(A) Liners. An impervious liner must be used
between the excavated surface and the constructed drainfield in all
Class Ia soils classified as unsuitable due to the possibility of ground
water contamination. Liners are also required for Class IV soils with
seasonal ground water tables which penetrate the excavation. Liners
shall be constructed from impervious rubber or plastic material having
a thickness of 20 mils or greater per layer. Reinforced concrete,
gunite, and compacted and tested clay (one foot thick or more) may
also be used for liner material. Liners shall be constructed in such a
manner as to have a permeability of 10-7 cm/sec or less as tested by
a certified soil laboratory. Rubber or plastic liners must be protected
from rocks and stones (when exposed) by covering the excavated
surface with a uniform sand cushion at least four inches thick.
(B) ET drainfield sizing. The following formula
shall be used to calculate the top surface area of a constructed ET
drainfield:
Figure 6: 30 TAC §285.33 (a)(2)(B)
(C) Backfill material. Backfill material shall consist
of soil Class II as described in §285.30 of this title (relating to
Site Evaluation). Excavations containing two or more drainlines
may eliminate the porous media between the drainlines to allow
the backfill material to contact the bottom of the excavation. This
construction procedure will enhance the wicking action of the soil
and improve water transfer. The porous media shall extend at least
one foot beyond the edge of the drainline horizontally.
(D) Vegetative cover for transpiration. The final
grade shall be covered with vegetation fully capable to take maximum
advantage of transpiration, depending on the season and the site’s
location. Evergreen bushes having shallow root systems may
be planted in the drainfield to assist in water uptake. Grasses
with dormant periods shall be overseeded to provide year-round
transpiration.
(E) Multiple ET drainfields. ET drainfields shall be
divided into two or more separate units connected by flow control
valves. One of the units may be removed from service for an extended
period of time to allow it to dry out and decompose biological material
which might tend to plug the drainfield. If one of the units is removed
from service, the daily water usage must be reduced to prevent
overloading of the units still in operation. Normally, a unit must
be removed from service for two to three dry months for biological
breakdown to occur.
(F) Geographical location. ET drainfields shall only
be used in those areas of the state where the annual average
evaporation exceeds the annual rainfall. As the annual rainfall
approaches the annual evaporation, the required ET drainfield size
becomes very large and expensive to construct (see data in §285.91(7)
of this title (relating to Tables)).
(G) ET drainfield plans. A number of approved
sketches for ET drainfield construction are provided in §285.90(4)
and (5) of this title (relating to Figures).
(3) Pumped effluent drainfield. Pumped effluent drain-
fields must utilize low pressure dosed drainfield specifications de-
scribed in subsection (c)(1) of this section, with the following excep-
tions:
(A) Applicability. Pumped effluent drainfields may
only be utilized by single family dwellings and not commercial or
institutional structures.
(B) Length of drainfield. There shall be at least 1,000
linear feet of perforated drain pipe for a two bedroom single family
dwelling. For each additional bedroom, there shall be an additional
400 linear feet of perforated drain pipe. No individual lateral may
exceed 70 feet in length.
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(C) Trench width and horizontal separation. Trenches
shall be at least six inches wide. There shall be at least three feet of
separation between trenches.
(D) Lateral depth and vertical separation. All drain-
field laterals shall adhere to a depth range from 1.5 feet to 3 feet.
There shall be at a minimum vertical separation distance of 2.0 foot
from the bottom of the excavation to a restrictive horizon or to ground
water.
(E) Porous media. Each dosing pipe shall be placed
with the drain holes facing down and placed on at least six inches
of porous media (pea gravel or larger) between the bottom of the
excavation and pipe.
(F) Pipe and hole size. Lateral drain pipe shall use
1.25-1.5 inch diameter line. Manifolds or headers shall use 1.25-1.5
inch diameter line, where the manifold or header lines must have a
diameter as large or larger than the lateral line diameter. Lateral drain
pipe hole sizes shall be 3/16-1/4 inch diameter spaced 5 feet apart.
(G) Pump size. Pumped effluent drainfields shall
utilize at least a 1/2 horsepower pump.
(H) Topography. When slopes are greater than 2.0%,
pumped effluent drainfields shall not be used.
(b) Disposal processes-proprietary.
(1) Gravel-less drainfield piping. Gravel-less pipe may be
used only on sites suitable for standard subsurface sewage disposal
methods. Gravel-less pipe is available in eight-inch or ten-inch
diameter corrugated perforated polyethylene pipe. The pipe is
enclosed in a layer of unwoven spun-bonded polypropylene, polyester
or nylon filter wrap. Gravel-less pipe shall meet American Society
for Testing and Materials, ASTM F-667 Standard Specifications for
large diameter corrugated high density polyethylene (ASTM D 1248)
tubing. The filter cloth must meet the same material specifications as
described under subsection (a)(1)(E) of this section.
(A) Planning parameters. Gravel-less drainfield pipe
may be substituted for pipe in both absorptive or ET drainfields.
When gravel-less pipe is substituted, the porous media around
conventional pipe will not be required. ET drainfields shall be
backfilled with Class II soils only. Gravel-less pipe shall not be
used for absorptive drainfields in Class IV soils. All other planning
parameters for absorptive or ET drainfields apply to gravel-less pipe.
(B) Installation. The proper installation of adequate
construction materials is vitally important to the success of gravel-
less drainfield systems. Materials include gravel-less pipe, backfill,
end caps, offset connectors and filter cloth. All connections from the
house to the septic tank shall be in accordance with §285.34(a) of this
title (relating to Other Requirements). The connection from the septic
tank to the gravel-less line shall be made by using an eight or ten-
inch offset connector. It is important that the gravel-less line be laid
level with the continuous stripe up, and joined with couplings. The
filter cloth must be pulled over the joint to eliminate soil infiltration.
The gravel-less pipe must be held in place during initial backfilling
to prevent movement of the pipe in the excavation. The end of each
gravel-less line shall have an end cap and inspection port installed.
An inspection port is required because the amount of sludge or sus-
pended solids in the line can be easily monitored and the distribution
lines can be back-flushed.
(C) Drainfield Sizing. Eight inch diameter gravel-less
pipe shall use W = 2.0 feet and ten inch gravel-less pipe shall use W
= 2.5 feet for absorptive drainfield sizing.
(2) Leaching chambers. Leaching chambers are bottom-
less chambers which are planned for installation in a drainfield exca-
vation with the open bottom of the chamber in direct contact with the
excavation. The chambers are linked together with sewer pipe (no
perforations) in such a manner as to completely cover the excavation
with adjacent chambers in contact with each other. Other special
conditions for leaching chambers are as follows:
(A) The excavation may be reduced by 40% from the
value calculated using §285.91(1) of this title (relating to Tables).
The following formula may be used for excavations utilizing leaching
chambers:
Figure 7: 30 TAC §285.33 (b)(2)(A)
(B) These chambers shall not be used for absorptive
drainfields in Class Ia or IV soils.
(C) Backfill covering leaching chambers should be
Class Ib, or II soil.
(3) Drip Irrigation. A drip irrigation system consist of
small diameter pressurized lines directly buried in the soil to a
nominal depth of six inches. The lines contain pressure reducing
emitters spaced at 30 inch maximum intervals. The purpose of the
pressure reducing emitter is to restrict the flow of effluent from the
pipe into the surrounding soil to a very low rate. This distribution
method promotes uniform wetting of the soil in the root zone of
urface vegetation. Since the near surface root zone of plants will
absorb water, even in Class IV soils, this type of system may be used
for on-site disposal in these soils. The system must be equipped with
a filtering device capable of filtering to 100 microns and meet drip
irrigation (pressure emitter) manufacturer requirements.
(A) Drainfield layout. The drainfield shall consist of
a matrix of lines and emitters arranged in almost any configuration
where the layout would ensure equal distribution throughout the
drainfield. The system must be equipped with a mechanism to flush
from the drainfield back to the treatment unit.
(B) Effluent quality. Treatment preceding this dis-
posal process shall treat the wastewater to a degree to preclude plug-
ging of the emitters. This quality shall be determined by the executive
director.
(C) System maintenance. On-going maintenance
contracts in accordance with the maintenance provisions of §285.7 of
this title (relating to Additional Application Requirements for Surface
Irrigation Systems) shall be required for all emitter systems. Systems
must be equipped to flush the system back to the treatment unit.
(D) Loading Rates. Pressure emitters can be used in
all classes of soils using loading rates as specified in §285.91(1) of
this title (relating to Tables). Emitters are assumed to wet four square
feet of absorptive area per emitter, however, overlapping areas shall
only be counted once toward absorptive area requirements.
(E) There shall be a minimum of 1 foot of soil
between the drip emitter and ground water or solid or fractured rock.
(F) No device associated with a drip irrigation system
shall be installed which has not been labelled by the manufacturer as
suitable for use with domestic sewage or is on an approved list of
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the executive director in accordance with §285.32(b)(5) of this title
(relating to Treatment processes- proprietary).
(4) Testing and monitoring of proprietary disposal sys-
tems. All proprietary disposal systems other than those described in
this section shall be approved by the executive director prior to their
use in the state. Proprietary systems shall be approved by the execu-
tive director utilizing the procedures established in §285.32(b) of this
title (relating to Criteria for Sewage Treatment Systems).
(c) Disposal processes-non-standard. Non-standard disposal
processes are all systems, components and materials not described
as standard and not marketed for sale in the state as a proprietary
item. The permitting authority may at its option review and either
approve or disapprove the planning materials on a case-by-case basis.
Planning criteria will be derived from basic engineering analysis and
scientific investigation of the proposed disposal process.
(1) Low pressure dosed drainfield. A low pressure dosing
system consists of an approved treatment system as specified in
§285.32 of this title (relating to Criteria for Sewage Treatment
Systems). Effluent from this system is pumped, under low pressure,
into a solid wall force main and then into a perforated distribution
pipe which is installed within the drainfield area.
(A) The effluent pump in the pump tank must be
capable of an operating range that will assure that effluent is delivered
to the most distant point of the perforated piping network, yet not be
excessive to the point that "blow-outs" occur.
(B) A start/stop switch or timer must be included in
the system to control the dosing pump. A high water alarm, on an
electric circuit separate from the pump, must be provided.
(C) Drainfield criteria. Pressure dosing systems may
be installed in accordance with design criteria in the North Carolina
State University Sea Grant College Publication UNC-S82-03 (1982)
or other publications containing criteria or data on pressure dosed
systems which are acceptable to the permitting authority. The
following parameters are required for all low pressure subsurface
drainfields:
(i) The low pressure dosed drainfield area shall be
sized in accordance with §285.91(1) of this title (relating to Tables).
Use 3 square feet of wetted area per linear foot of dosing pipe for all
excavated areas less than one foot wide.
(ii) Each dosing pipe shall be placed with the drain
holes facing down and placed on at least 6 inches of porous media
(pea gravel or larger) between the bottom of the excavation and pipe.
(iii) Geotextile fabric shall be placed over the
porous media and the excavation filled with Class Ib or II soil.
(iv) There shall be a minimum of one foot of soil
between the bottom of the excavation and solid or fractured rock.
There shall be a minimum of two feet of soil between the bottom of
the excavation and ground water.
(2) Surface irrigation systems. Surface irrigation methods
include, but are not limited to, spray irrigation, landscape irrigation
or any other method of applying treated effluent onto the surface of
the ground.
(A) Types of wastewater treatment. The treatment
system shall consist of any standard, proprietary, approved aerobic
units or non-standard treatment methods described in §285.32 of this
title (relating to Criteria for Sewage Treatment Systems) and meeting
the following effluent criteria:
Figure 8: 30 TAC §285.33 (c)(2)(A)
(B) Acceptable surface application areas. Acceptable
land for surface application will include generally flat terrain (land
less than or equal to 15% slope) covered with grasses, evergreen
shrubs, bushes, trees or landscaped beds containing mixed vegetation.
Sloped land may be acceptable if properly landscaped and terraced
to minimize runoff.
(C) Unacceptable surface application areas. Land
which cannot be used for surface irrigation includes land for growing
food, gardens, orchards or crops which may be used for human
consumption. Additionally, effluent shall not be applied to unseeded
bare ground under any circumstances.
(D) Minimum required application area. The mini-
mum surface application area required shall be determined by divid-
i g the daily usage rate (Q) as established in §285.91(3) of this title
(relating to Tables) by the allowable surface irrigation application
rate (Ri) found in §285.90(1) of this title (relating to Figures) or as
approved by the permitting authority.
Figure 9:30 TAC §285.33 (c)(2)(D)
(E) Uniform application of effluent. Distribution
pipes, sprinklers, flow channels and other application methods/
devices must provide uniform distribution of treated effluent. The
application rate must be adjusted so as not to produce runoff.
(i) Sprinkler criteria. When sprinklers are used as
the application method, the maximum inlet pressure shall be 40
pounds per square inch. Low angle nozzles (13 degrees or less in
trajectory) shall be used in the sprinklers to keep the spray stream
low and reduce aerosols. Sprinkler operation shall be controlled by
commercial irrigation timers, when property line setbacks are less
than 20 feet.
(ii) Sprinkler head requirements. Circular spray
patterns may overlap to cover all irrigated area including rectangular
shapes. However, the overlapped area will be only counted once
toward the total application area. For large systems, multiple
sprinkler heads are preferred to single gun delivery systems.
(iii) Effluent storage requirements. Storage require-
ments and pump tank construction and installation shall be in accor-
dance with §285.34(b) of this title relating to Other Requirements).
A sampling port shall be provided in the treated effluent line in the
pump tank.
(3) Mound systems. A mound drainfield is an absorptive
drainfield constructed above the native soil surface. A scarified
interface (for absorptive mounds) between the native soil, a porous
media around the distribution pipe, the distribution piping, and a
topsoil cover are all components of the mound system. The depth of
the material between the distribution pipe and the restrictive horizon
or ground water shall be at least two feet. The preferred constructed
shape is a long narrow rectangle, with the long dimension laid out
along a contour. Effluent shall be pressure dosed into the distribution
piping to ensure equal distribution and to control application rates.
Planning criteria for mound construction may be as specified in
the North Carolina State University Sea Grant College Publication
UNC-SG-82-04 (1982), the United States Environmental Protection
Agency’s On-site Wastewater Treatment and Disposal Systems
Design Manual (1980) or any technical publication containing mound
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system criteria and acceptable to the executive director. Shallow
placement of the pressure distribution pipe is recommended to reduce
mound height.
(4) Soil substitution drainfields. Soil substitution drain-
fields may be constructed in Class Ia soils, fractured rock, fissured
rock, or other conditions of high permeability where septic tank ef-
fluent could rapidly reach ground water without undergoing adequate
treatment through soil contact. A soil substitution drainfield is con-
structed similar to a standard absorptive drainfield with one exception.
The exception consists of a 24-inch thick Class Ib, Class II or Class
III soil buffer placed below and on all sides of the drainfield exca-
vation to an elevation less than the top of the porous media. The
Class Ib, Class II or Class III soil acts as a filter medium to remove
contaminants from the wastewater prior to its contacting the highly
permeable natural ground. Class IV soils may not be utilized for soil
substitution. Disposal areas shall be sized based on the textural class
of the substituted soil. It is recommended, but not mandatory, that
low pressure dosing be used for effluent distribution.
(5) Drainfields Following Approved Aerobic Units, Sec-
ondary Treatment and Disinfection. Subsurface drainfields following
secondary treatment and disinfection may be constructed in Class Ia
soils, fractured rock, fissured rock, or other conditions where insuf-
ficient soil depth will allow septic tank effluent to reach fractured
rock, fissured rock, or a restrictive horizon before undergoing ade-
quate treatment through soil contact.
(A) Drainfield Sizing.
(i) If the unsuitable feature is Class Ia soils, the
disposal area sizing should be based on the application rate for Class
Ib soils. It is recommended, but not mandatory, that some form of
pressure distribution be used for effluent disposal.
(ii) If the unsuitable feature is insufficient soil depth
to fractured or fissured rock, the system sizing should be based on
the application rate for Class III soils. It is recommended, but not
mandatory, that some form of pressure distribution system be used
for effluent disposal.
(B) Maintenance Requirements. The maintenance
requirements of §285.7(c)-(g) of this title (relating to Additional
Application Requirements for Surface Irrigation Systems) apply to
these systems.
§285.34. Other Requirements.
(a) House sewer. The sewer from the building’s plumbing to
the septic tank shall be constructed of cast iron, ductile iron, polyvinyl
chloride (PVC) Schedule 40, SDR 26 or other material approved by
the executive director. The slope of the sewer shall be no less than 1/
8 inch fall per foot of pipe. The sewer stub out should be as shallow
as possible to facilitate gravity flow. A two-way cleanout plug must
be provided between building’s plumbing and the septic tank. All
fittings used on this section shall be sanitary type. An additional
cleanout plug shall be provided every 50 feet (where applicable, near
90 degree bends) on long runs of pipe and may be of the single
sanitary type. This sewer shall have a minimum inside diameter of
three inches.
(b) Pump tanks. Pump tanks may be necessary when the
septic tank outlet is at a lower elevation than the disposal field. All
requirements in §285.32(a)(1)(D)-(H) of this title (relating to Criteria
for Sewage Treatment Systems) are also applicable to pump tanks.
The pump tank shall be constructed in accordance with the following
specifications:
(1) Pump tank criteria. When effluent must be pumped to
a disposal area, an appropriate pump shall be placed in a separate
water-tight tank or chamber. A check valve may be required if
the disposal area is above the pump tank. The pump tank shall be
quipped to prevent siphoning. The tank shall be provided with an
audio and visual high water alarm. If an electrical alarm is utilized
the power circuit shall be separate from the pump. Batteries may be
utilized for back-up power supply only. All electrical components
shall be approved by Underwriters Laboratories (UL).
(2) Pump tank sizing. Pump tanks shall be sized for one-
third day of flow above the alarm-on level. Reserve capacity (capacity
above the alarm-on level) may be reduced to four hours average flow
when pump tank is equipped with multiple pumps.
(3) Pump specifications. A single pump may be used for
flows equal to or less than 1,000 gallons per day. Dual pumps are
required for flows greater than 1,000 gallons per day. A dual pump
system shall have the "alarm on" level below the "second pump on"
level, and shall have a lock-on feature in the alarm circuit so that
once it is activated it will not go off when the second pump draws
the liquid level below the "alarm on" level. All audio and visual
alarms shall have a manual "silence" switch. Pump switch-gear shall
be selected such that both pumps shall operate as the first pump on
an alternating basis. All pumps shall be rated by the manufactures
for pumping sewage or sewage effluent.
(4) Electrical wiring. All electrical wiring shall be in
accordance with the most recent edition of the National Electric Code.
Connections shall be in approved junction boxes and all external
power wiring shall be in approved electrical conduit, buried and
terminated at a main circuit breaker panel or sub-panel. All electrical
components should have an electrical disconnect within direct vision.
Electrical disconnects must be weatherproof (approved for outdoor
use) and have maintenance lockout provisions.
(c) Grease interceptors. Grease interceptor shall be used on
kitchen waste-lines from institutions, hotels, restaurants, schools with
lunchrooms, and other places that may discharge large amounts of
greases and oils to the OSSF. Grease interceptors shall be structurally
equivalent to the requirements established for septic tanks under
§285.32(a)(1)(D)-(H) of this title (relating to Criteria for Sewage
Treatment Systems). The interceptor shall be installed near the
plumbing fixture that discharges greasy wastewater and shall be easily
accessible for cleaning. Grease interceptors shall be cleaned out
periodically to prevent the discharge of grease to the disposal system.
Grease interceptors shall be properly sized and installed in accordance
with the most recent requirements of the Uniform Plumbing Code or
other prevailing code.
(d) Holding tanks. Tanks shall be constructed in accordance
with subsection (b)(1) of this section and shall be structurally
equivalent to the requirements established for septic tanks under
§285.32 (a)(1)(D)-(H) of this title (relating to Criteria for Sewage
Treatment Systems). Inlet (no outlet shall be provided) fittings are
required. A baffle is also not required. Holding tanks shall be used
only on lots where no other methods of sewage disposal are feasible
(these holding tank provisions do not apply to portable toilets). All
holding tanks shall be equipped with a visual and audible alarm to
indicate when the tank has been filled to within 75% of its rated
capacity. A port with its smallest dimension being 15 inches or
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greater shall be provided in the tank lid for inspection, cleaning, and
maintenance. This port shall be accessible from the ground surface
and must be easily removable and watertight.
(1) Minimum capacity. Holding tank minimum capacity
shall be sufficient to store the estimated or calculated daily wastewater
flow for a period of one week (wastewater usage rate in gallons/day
X 7 days).
(2) Location. Holding tanks shall be installed in an area
readily accessible to the pump truck under all weather conditions,
and at a location that meets the minimum distance requirements in
accordance with §285.91(10) of this title (relating to Tables).
(3) Maintenance. A scheduled pumping contract with
a licensed waste transporter, holding a valid registration with the
executive director, must be provided to the permitting authority before
any holding tanks are installed. Records of such activities must be
retained for five years.
(e) Composting toilets. Composting toilets will be approved
by the executive director provided the system has been tested and
certified under NSF International Standard 41 (1983).
(f) Condensation. If condensate lines are plumbed directly
into a OSSF, the increased water volume must be accounted for
(added to the usage rate) in the system planning materials.
§285.35. Emergency Repairs.
An emergency repair may be made to an OSSF providing that
such repair is made for the abatement of an immediate, serious
and dangerous health hazard, that such repair does not constitute
an alteration of that OSSF system’s planning materials and function,
and includes such items as replacing tank lids, inlet and outlet devices
and repair of solid lines and that such repair meets minimum state
criteria established in this chapter. The permitting authority must
have written notification within 72 hours of the repair and given
a detailed description of the methods and materials used in said
repair. An inspection of the emergency repairs may be required at
the discretion of the permitting authority.
§285.36. Abandoned Treatment, Holding, and Pump Tanks.
It is the responsibility of the property owner to conduct the following
actions, in the order listed, to properly abandon an OSSF:
(1) All tanks, boreholes, cesspools, seepage pits, holding
tanks, and pump tanks shall have the wastewater/septage removed
by a licensed waste transporter, holding a valid registration with the
executive director; and
(2) All tanks, boreholes, cesspools, seepage pits, holding
tanks, and pump tanks shall be filled with clean sand or other suitable
fill material (less than three inches in diameter), free of organic debris,
and completely covered with soil.
§285.39. OSSF Maintenance and Management Practices.
An installer shall provide the owner of an OSSF the following
maintenance and management practices and water conservation
measures related to the OSSF installed, repaired or maintained by
the installer.
(1) Maintenance and management practices.
(A) An OSSF should not be treated as if it were a
normal city sewer system.
(B) The excessive use of in-sink garbage grinders and
grease discarding should be avoided. In-sink garbage grinders can
cause a rapid buildup of sludge or scum resulting in a requirement
for more frequent cleaning and possible system failure.
(C) Do not use the toilet to dispose of cleaning tissues,
cigarette butts, or other trash. This disposal practice will waste water
and also impose an undesired solids load on the treatment system.
(D) Septic tanks shall be cleaned before sludge
accumulates to a point where it approaches the bottom of the outlet
device. If sludge or scum accumulates to this point, solids will
leave the tank with the liquid and possibly cause clogging of the
perforations in the drainfield line resulting in sewage surfacing or
backing up into the house through the plumbing fixtures.
(E) Since it is not practical for the average homeowner
to inspect his tank and determine the need for cleaning, a regular
schedule of cleaning the tank at two-to-three year intervals should
be established. Commercial cleaners are equipped to readily perform
the cleaning operation. Owners of septic tank systems shall engage
only persons registered with the TNRCC to transport the septic tank
cleanings.
(F) Do not build driveways, storage buildings, or
other structures over the treatment works or its disposal field.
(G) Chemical additives or the so-called enzymes are
not necessary for the operation of a septic tank. Some of these
additives may even be harmful to the tank’s operation.
(H) Soaps, detergents, bleaches, drain cleaners, and
other household cleaning materials will very seldom affect the
operation of the system. However, moderation should be exercised
in the use of such materials.
(I) It is not advisable to allow water softener back flush
to enter into any portion of the OSSF.
(J) The liquid from the OSSF is still heavily laden
with bacteria. The surfacing of this liquid constitutes a hazard to the
health of those that might come into contact with it.
(2) Water conservation measures/practices.
(A) Showers usually use less water than baths. Install
a water saving shower head that uses less than two and 1/2 gallons
per minute and saves both water and energy.
(B) If you take a tub bath, reduce the level of water
in the tub from the level to which you customarily fill it.
(C) Leaky faucets and faulty toilet fill-up mechanisms
should be repaired as quickly as possible.
(D) Check toilets for leaks that may not be apparent.
Add a few drops of food coloring to the tank. Do not flush. If the
color appears in the bowl within a few minutes, the toilet fill or ball-
cock valve needs to be adjusted to prevent water from overflowing
the stand pipe or the flapper at the bottom of the toilet tank needs to
be replaced.
(E) Reduce the amount of water used for flushing the
toilet by installing one of the following: a new toilet (1.6 gallon);
a toilet tank dam; or filling and capping one-quart plastic bottles
with water (usually one is all that will fit in smaller toilet tanks) and
lowering them into the tank of the existing 3.5 gallon or larger toilet.
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Do not use bricks since they may crumble and cause damage to the
fixture.
(F) Try to run the dishwasher with a full load,
whenever possible.
(G) Avoid running the water continuously for brush-
ing teeth, washing hands, rinsing kitchen utensils or for cleaning
vegetables.
(H) Use faucet aerators that restrict flow to no more
than 2.2 gallons per minute to reduce water consumption.
(I) Keep a container of drinking water in the refriger-
ator instead of running the faucet until the water turns cool.
(J) Insulate all hot water pipes to avoid long delays
of wasted water while waiting for the heated water.
(K) Ask your city, county, or local government about
their programs to conserve water and how they can help you save
water.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Natural Resource Conservation Commission
Effective date: February 5, 1997
Proposal publication date: July 16, 1996
For further information, please call: (512) 239–4640
♦ ♦ ♦
Subchapter E. Special Requirements for OSSFs
Located in the Edwards Aquifer Recharge Zone
30 TAC §285.40
The new sections are adopted under Texas Water Code,
§§5.103, 5.105, 5.120 and 26.040, and Texas Health and
Safety Code, §366.012, which provide the Texas Natural
Resource Conservation Commission (commission) with the
authority to promulgate rules as necessary to carry out its
powers and duties under the codes and under the laws of the
state and to establish and approve all general policies of the
commission.
§285.40. OSSFs on the Recharge Zone of the Edwards Aquifer.
(a) Applicability. In addition to the requirements given in
this chapter, the following additional provisions apply to the Edwards
Aquifer recharge zone as defined in §285.2 of this title (relating to
Definitions) and is not intended to be applied to any other areas in
the State of Texas.
(b) Additional application requirements for new OSSFs.
(1) All planning and design materials shall be submitted
by a professional engineer or sanitarian registered in Texas.
(2) Site evaluation to be conducted by a certified site
evaluator possessing a valid certificate.
(c) Conditions for obtaining a permit to construct. In order
to obtain a permit to construct in the Edwards Aquifer recharge zone,
the following conditions must be met.
(1) Minimum lot sizes. Each lot or tract of land on the
recharge zone on which OSSFs are to be located must have an area
of at least one acre (43,560 square feet) per single family dwelling.
(2) Minimum separation distances from recharge features.
The following separation distances shall be maintained from recharge
features found during a site evaluation or in accordance with a
geologic assessment performed in accordance with Chapter 213 of
this title (relating to Edwards Aquifer). No sewage treatment tank or
holding tank may be located within 50 feet of a recharge feature. No
soil absorption system may be located within 150 feet of a recharge
feature.
(3) No OSSF may be installed closer than 75 feet from the
banks of the Nueces, Dry Frio, Frio, or Sabinal Rivers downstream
from the northern Uvalde county line to the recharge zone.
(d) Existing OSSFs. OSSFs licensed by, or registered with,
the appropriate permitting authority at the time of adoption of this
section shall remain licensed or registered under the terms and
conditions of the current license or registration. Any relicensing
shall be performed in accordance with §285.3 of this title (relating to
Applicability). An OSSF installed on the recharge zone prior to April
11, 1977, in either Uvalde or Kinney Counties is not required to be
permitted or licensed, provided the OSSF is not causing pollution, is
not a threat to the public health, or is not a nuisance, and has not
been substantially modified.
(e) Exceptions for certain lots. Lots platted and recorded
with the county in its official plat record, deed, or tax records of
the following counties prior to the dates for the counties indicated
in this subsection, are exempted from the one-acre minimum lot
size requirement, pursuant to the conditions of subsection (f) of this
section.
(1) Kinney, Uvalde, Medina, Bexar, and Comal Counties-
March 26, 1974;
(2) Hays County-June 21, 1984;
(3) Travis County-November 21, 1983; and
(4) Williamson County-May 21, 1985.
(f) Notice. Any person, or his agents or assignees, desiring
to construct a residential development with two or more lots in which
OSSFs will be utilized in whole or in part on the recharge zone and
desiring to sell, lease, or rent the lots therein, must inform in writing
each prospective purchaser, lessee, or renter of the following.
(1) Each lot within the regulated development is subject
to the terms and conditions of this section.
(2) A permit to construct shall be required before an OSSF
can be constructed in the subdivision.
(3) A license to operate shall be required for the operation
of an OSSF.
(4) Whether or not an application for a water pollution
abatement plan as defined in Chapter 213 of this title (relating to
Edwards Aquifer), has been made, and whether or not it has been
approved, and whether any restrictions or conditions have been placed
on that approval.
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This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Natural Resource Conservation Commission
Effective date: February 5, 1997
Proposal publication date: July 16, 1996
For further information, please call: (512) 239–4640
♦ ♦ ♦
Subchapter F. Registration, Certification and/or
Training Requirements for Installers, Apprentices,
Site Evaluators or Designated Representatives
30 TAC §§285.50–285.63
The new sections are adopted under Texas Water Code,
§§5.103, 5.105, 5.120 and 26.040, and Texas Health and
Safety Code, §366.012, which provides the Texas Natural
Resource Conservation Commission (commission) with the
authority to promulgate rules as necessary to carry out its
powers and duties under the codes and under the laws of the
state and to establish and approve all general policies of the
commission.
§285.50. General Requirements for Registration and Certification.
(a) The purpose of this section is to set forth a statewide
uniform procedure for the training and registration of installers
of OSSFs and training and certification of site evaluators and
designated representatives and to assist individuals employed or
seeking employment in the OSSF industry in meeting the educational
and testing requirements for obtaining registration or certification.
(b) No individual shall install, construct, alter, extend, or
repair an OSSF unless the individual holds a valid certification issued
by the executive director or is expressly exempted from the installer’s
certification or registration requirements.
(c) No individual may represent himself or herself as an
installer, site evaluator, or designated representative unless they
possess a valid agency certificate for that profession.
(d) In addition to the requirements of this section, an installer
shall comply with all requirements of this title and be responsible for
the proper installation of all OSSFs installed under the installer’s reg-
istration or certification.
(e) No individual shall work under an installer’s certificate
unless said individual is an apprentice of that installer or under
direct supervision of that installer or the apprentice at the jobsite.
Apprentices will be issued a registration card in accordance with
§285.60 of this title (relating to Apprentice Program).
(f) The installer shall directly supervise all individuals work-
ing under the installer’s certificate during the installation, construc-
tion, alteration, or repair of the OSSF and shall be present on the
jobsite during each major phase, or may be represented by his or her
apprentice.
(g) When required by the permitting authority, the installer
or apprentice must be present at the job-site during the inspection or
re-inspection of the OSSF.
(h) The executive director may allow reciprocity for an
installer with a valid certificate from another state having certification
requirements substantially equivalent to those of this state.
(i) Individuals who act in any capacity for a permitting
authority which has jurisdiction over OSSFs shall not work as an
installer or private site evaluator in that permitting authority’s area
of jurisdiction.
(j) Beginning 540 days after the effective date of this chapter,
no individual shall be employed or compensated by an authorized
agent as a designated representative without being registered with the
executive director and possessing a valid designated representative’s
certificate.
(k) Beginning 540 days after the effective date of this chapter,
no individual shall be compensated as a site evaluator conducting pre-
construction site evaluation or soil analysis without being registered
with the executive director and possessing a valid site evaluator’s
certificate.
§ 285.51. Exceptions to Registration/Certification Requirements.
A single family residential property owner shall not be subject to the
training and registration requirements when installing, constructing,
altering, extending or repairing an OSSF on his or her property. How-
ever, the permitting authority must be contacted prior to construction
of the OSSF regarding any permitting requirements to insure compli-
ance with the commission’s criteria or such criteria duly established
by the authorized agent. The homeowner shall not compensate any
person to perform any phase of the OSSF installation work where
the individual performing the work is not a registered installer of the
correct level. An exception shall be made for installation of electrical
components by a licensed electrician where required.
§285.52. Administration.
The executive director shall be responsible for the administration
and management of the certification and registration of installers,
apprentices, site evaluators, and designated representatives. This
administration includes:
(1) accepting and reviewing applications to determine if
qualifications are met and notifying applicants as to action taken;
(2) preparing and administering examinations;
(3) scoring examinations and promptly notifying appli-
cants as to the results;
(4) issuing and renewing registrations and certifications;
(5) publishing of a roster with semi-annual updates of
apprentices, installers, site evaluators, and designated representatives
holding valid registration or certification;
(6) maintaining training records of installers, site evalua-
tors, and designated representatives;
(7) approving training schools, courses, and instructors
for registration and certification purposes; and
(8) collecting fees.
§285.53. Applications.
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(a) Applications for registration or certification shall be made
on a standard form provided by the executive director or designee.
(b) Each applicant shall submit a non-refundable application
fee in accordance with §285.57 of this title (relating to Fees).
(c) The applicant shall furnish evidence of any training credit
or any other information pertaining to the license or renewal.
(d) Applicants shall meet the qualifications and training re-
quirements established in this subchapter before taking the examina-
tion.
(e) An application is valid for 12 months from the initial date
of the examination.
§285.54. Qualifications.
(a) All applicants shall be required to successfully complete
the educational training program provided by or for the executive
director in accordance with §285.59 of this title (relating to Training).
(b) Only training that has been approved by the executive
director is acceptable for registration or certification.
(c) All applicants for installer registration shall be required
to pass an examination covering the field of OSSFs.
(d) Installer I qualifications:
(1) beginning 540 days after the effective date of this
chapter, an applicant shall have at least one year of experience as a
registered apprentice under the supervision of an Installer I or Installer
II holding a valid certificate;
(2) successful completion of the Installer I training course;
and
(3) must pass the Installer I examination.
(e) An Installer I is qualified to install, construct, alter,
extend, or repair standard OSSFs as described in §285.91(9) of this
title (relating to Tables). These systems consist of conventional
trench drainfields, unlined ET beds, as well as the proprietary systems
utilizing gravel-less pipe drainfields and leaching chambers.
(f) Installer II qualifications:
(1) must possess an Installer I certificate;
(2) have at least two years of verified experience in OSSF
installation, construction, extension, alteration, and/or repair under
said certification;
(3) must successfully complete the Installer II training
course; and
(4) must pass the Installer II examination.
(g) An Installer II is qualified to install, construct, alter,
extend, or repair all types of OSSFs.
(h) Beginning 540 days after the effective date of this chapter,
an installer shall no longer operate as an Installer II without meeting
all the requirements set forth in this subchapter.
(i) All applicants for certification as a site evaluator or des-
ignated representative shall be required to pass an examination cov-
ering the field of OSSF installation, construction, repair, operation,
disposal, planning, maintenance, soil analysis, site evaluation, and
program administration.
(j) Designated representative qualifications. Each individual
appointed, employed, or compensated by a permitting authority hav-
ing duties and responsibilities for the regulation and inspection of
OSSFs shall be required to take and complete designated representa-
tive training and pass an examination for designated representatives.
A designated representative is not required to hold a separate site
evaluator certificate provided the individual only performs duties and
responsibilities required by the permitting authority. If the individual
leaves the employment of the permitting authority, or works as a site
evaluator in another area of jurisdiction, a site evaluator certificate
must be obtained in order for the individual to conduct preconstruc-
tion site evaluations.
(k) Site evaluator qualifications:
(1) must have two years of verifiable experience in the
OSSF field and possess an Installer II certificate, designated repre-
sentative certificate, registered sanitarian certificate, or professional
engineer registration;
(2) must successfully complete the site evaluator training
course; and
(3) must pass the Site Evaluator examination.
(4) A site evaluator is qualified to conduct preconstruction
site evaluation which includes performing soil analysis, a site survey,
and other criteria necessary to determine the suitability of a site for
a specific OSSF.
§285.55. Examinations.
(a) An applicant shall take an examination for an Installer (I
or II), Designated Representative, or Site Evaluator certificate after
presenting qualifications acceptable to the executive director. The
passing score for an examination shall be 70 percent. The examinee
shall be informed, in writing only, as to the results of the examination.
(b) Any applicant who fails an examination may repeat the
examination after waiting 60 days and paying the reexamination fee
in accordance with §285.57 of this title (relating to Fees). The
examination may be repeated not more than three times in a given
12-month period.
(c) Following the failure of the examination, the initial
application shall be held by the executive director for not more
than 12 months from the initial date of the examination. If after
the 12-month period, the applicant has not passed the examination,
the application will be deemed invalid and he or she must submit a
new application with the appropriate fee and repeat the appropriate
training course before taking the examination again.
(d) Examinations shall be given at places and times approved
by the executive director. Examinations shall be graded and the
results shall be forwarded to the applicant no later than 45 days after
the examination date.
§285.56. Certificates/Renewal Applications.
(a) Issuance of certificate.
(1) Upon satisfactory fulfillment of the requirements pro-
vided in this subchapter, the appropriate installer, designated repre-
sentative, or site evaluator certificate shall be issued by the executive
director.
(2) The installer, designated representative, or site evalu-
ator shall inform the executive director in writing of any change in
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address and phone number during the validity period of the certifi-
cate. All certificates expire on August 31 of each year.
(3) The authorized agent shall notify the executive direc-
tor in writing of any change in job status of its designated represen-
tative.
(4) An installer, designated representative, or site evalu-
ator certification will be issued to individuals only and will not be
transferable.
(5) The issuance of a certificate shall not be construed
by any individual that the commission or the executive director is
responsible for the performance of the certificate holder.
(6) When an Installer I passes the Installer II examination,
the lower level certificate becomes invalid and the individual is issued
an Installer II certificate.
(b) Renewal application procedure.
(1) At least 30 days prior to the expiration date of
the certificate, the executive director or designee shall mail to
the installer, designated representative, or site evaluator a renewal
application showing the expiration date and fee to be paid.
(2) The executive director or designee shall mail the
renewal application to the installer, designated representative, or site
evaluator at the most recent address provided to the executive director.
(3) It is the responsibility of the installer, designated
representative, or site evaluator to make sure the renewal application
and the renewal fee along with proof of the continuing educational
course requirements are returned to the executive director or designee
by the August 31 deadline.
(4) Upon the applicant’s satisfactory fulfillment of the
requirements for renewal provided in this section, an appropriate
certificate renewal will be issued by the executive director.
(5) If an installer, designated representative, or site eval-
uator needs a duplicate certificate, the executive director shall upon
request issue another certificate to the individual for a duplicate cer-
tificate fee in accordance with §285.57 of this title (relating to Fees).
(6) Applications for renewal shall be made according to
this subchapter and on forms which may be obtained from the
executive director.
(c) Denial of Certificate and Registration. The executive
director or designee may deny a certificate or a registration for the
following grounds:
(1) when an applicant fails to submit the required doc-
umentation as required by §285.50 of this title (relating to General
Requirements for Registration and Certification);
(2) when an applicant fails to pay the appropriate fee as
required under §285.57 of this title (relating to Fees);
(3) when an applicant submits an application with fraud-
ulent or deceptive information; or
(4) for other cause(s) which in the opinion of the execu-
tive director constitute adequate ground(s) for denial.
§285.57. Fees.
(a) The fees applicable to the registration and certification
program administered by the executive director shall be as follows:
(1) Application fee-$75
(2) Installer Renewal Fee-$75
(3) Site Evaluator Renewal Fee-$75, a registered profes-
sional engineer or registered sanitarian in good standing in Texas is
exempt from the application/examination and renewal fees.
(4) Designated Representative Renewal Fee-$50
(5) Combination Installer II and Site Evaluator Renewal
Fee-$125
(6) Late Fee-Any individual failing to make payment of
fees when due will be assessed late payment penalties and interest at
the maximum rates established for delinquent taxes under Texas Tax
Code, §111.060(a) and (b) and §111.061.
(7) Apprentice Registration/Renewal Fee-$25
(8) Duplicate Certificate Fee-$20
(9) Renewal/Late Fees
(A) If an installer’s, designated representative’s, or
site evaluator’s certification has not been renewed by August 31, the
individual may renew the certification by submitting to the executive
director the renewal fee in addition to a late fee and providing proof
of the continuing educational course requirements. If an installer has
not renewed his or her certificate in accordance with this section, the
executive director shall terminate the registration of all apprentices
registered under that installer’s supervision.
(B) If an installer, designated representative or site
valuator renews after August 31, and their certification has been
expired less than two years, the installer, designated representative,
or site evaluator must pay all delinquent renewal and late fees and
provide proof of the continuing educational course requirements to
the executive director to obtain a current OSSF installer, designated
representative, or site evaluator certification.
(C) If an installer’s, designated representative’s, or
site-evaluator’s certification has been expired for two years or more,
the person may not renew the certification. The individual may obtain
a new certification by taking the executive director-approved training
course, submitting to reexamination, and complying with all other
requirements and procedures for obtaining an original certification.
(b) An applicant shall pay all required fees before receiving a
certificate. All fees shall be paid by personal check, cashier’s check,
or by money order. Cash cannot be accepted for payment of fees.
If the applicant does not submit the appropriate payment with the
new or renewal application, the certificate shall not be issued. The
application fee for registration or certification shall not be prorated.
(c) All fees shall be made payable to the Texas Natural
Resource Conservation Commission, and are not refundable.
§285.59. Training.
All training credits and instructors shall be approved by the executive
director.
(1) Training credit shall be based upon recorded atten-
dance. The applicant is expected to attend at least 95% of the course
hours. If the applicant attends less than the minimum 95% of the
course hours, then he or she will not receive credit for having com-
pleted the course.
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(2) The basic training required for the Installer I certificate
shall cover specific knowledge regarding the basic treatment and
disposal of wastewater. The training will offer instruction to
applicants on rules, regulations, permitting, an introduction to
using soils for wastewater treatment, wastewater characteristics and
operation, installation, and construction of basic or conventional
OSSFs utilizing standard subsurface treatment and disposal methods.
The applicant shall also be familiar with distribution mechanisms and
shall have the ability to make calculations, determine slope, and be
familiar with the use of a leveling device.
(3) The advanced training required for the Installer II cer-
tificate shall cover specific knowledge regarding the subsurface treat-
ment and disposal of wastewater. The training will offer instruction
to applicants on installation, construction, and maintenance of alterna-
tive, standard, non-standard or proprietary OSSFs using non-standard
treatment and disposal methods, ground-water protection practices,
basic soil analysis, and site evaluation. The applicant shall also be
familiar with distribution mechanisms and shall have the ability to
make calculations and measure water flow rates.
(4) The training required for the designated representa-
tive’s or site evaluator’s certificate shall cover specific knowledge
regarding the subsurface treatment and disposal of wastewater, con-
cepts and theory of OSSF systems, operations, installation, construc-
tion, and maintenance of all types of OSSFs, soil analysis and site
evaluation, ground-water, regulatory operations, health laws, and the
judicial system as it relates to OSSF enforcement. The applicant shall
also be familiar with wastewater characteristics, distribution mecha-
nisms, shall have the ability to make calculations, measure water flow
rates, be able to operate different surveying equipment, and be ac-
quainted with the proper inspection procedures, as well as having the
ability to keep records.
(5) An individual holding an installer, designated repre-
sentative, and/or site evaluator certificate must successfully complete
a minimum of eight hours of continuing education training approved
by the executive director prior to August 31 of each year in order to
renew their certificate.
§285.60. Apprentice Program.
(a) An individual who wishes to undertake a training program
under the supervision of an installer holding a valid certificate
under this chapter shall register with the executive director and
provide proof that the supervising installer has agreed to accept the
responsibility for the apprentice.
(b) A registration form and annual fee must be submitted by
an installer for each individual desiring to register as an apprentice
under his or her supervision. Registration shall be on forms which
may be obtained from the executive director and shall include:
(1) the name, business address, and permanent mailing
address of the apprentice;
(2) the name and business address of the installer who
will supervise the apprentice;
(3) a detailed description of the apprentice program as set
by the supervising installer;
(4) the effective commencement and termination dates
of the apprentice training program (no apprentice program may be
shorter in duration than one year);
(5) a statement by the supervising installer that he or she
accepts financial responsibility for the activities of the apprentice
undertaken on behalf of the installer; and
(6) the signatures of the apprentice and the supervising
installer and a notarized statement from each that the information
provided is true and correct.
(c) Commencement of the apprentice registration will take
place upon receipt of the completed apprentice application and fee
by the executive director. The executive director shall notify the
apprentice and the supervising installer that the apprentice has been
accepted as a registered apprentice and that the registration form shall
remain in the agency’s files for the stated duration of the apprentice
period.
(d) The registration of an apprentice shall remain on file only
for the stated duration of the period specified in the application.
Upon completion of the apprentice training period, an apprentice
may decide to apply to the executive director to obtain certification
as an installer. Either the supervising installer or the apprentice may
terminate the apprentice training program by written notice to the
executive director. No reason for termination is required, and upon
receipt of a letter stating that the apprentice training program has been
terminated, the executive director shall terminate the apprentice’s
registration status.
(e) An apprentice shall:
(1) represent his supervising installer during operations at
the site; and
(2) perform services associated with OSSF installation or
repairs under direct supervision of an installer by directions on-site
or by radio or other direct communication at all times.
(f) It is unlawful for an apprentice to act as or to offer to
perform services as an installer on their own behalf. An apprentice
may not perform any services associated with OSSF installation
except under the supervision of an installer holding a valid certificate
and/or according to the supervising installer’s expressed directions.
An apprentice’s registration may be revoked if the apprentice is found
to have engaged in prohibited activities.
§285.61. Revocation, Suspension, or Reinstatement of Certificate
and Registration.
(a) If the executive director determines good cause exists
to suspend or revoke a certificate of a site evaluator or designated
representative, or a registration of an installer or apprentice, the
executive director shall request that the commission schedule a
hearing before the State Office of Administrative Hearings or the
commission. Such hearing shall be held only after proper notice
has been provided to the certificate holder or registrant. The
commission may suspend or revoke the certificate or the registration
if the commission finds that the certificate holder or registrant was
responsible for violating the provisions of this chapter, for falsifying
any information or documents submitted to the executive director, or
for other good cause.
(b) A certificate or registration may be suspended for a period
of up to one year, depending upon the seriousness of the offense(s).
A certificate or registration is revoked automatically upon a second
suspension. At the request of the certificate holder or registrant, or
for other good cause shown, the certificate or registration may be
suspended indefinitely by the commission.
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(c) A certificate or registration may be permanently revoked
by the commission, or may be revoked for a term designated by the
commission. If the certificate or registration is revoked for a term
designated by the commission, then the certificate holder or registrant
may apply for a new certificate or registration, in accordance with
§285.53 of this title (relating to Applications), upon the expiration of
the term of revocation.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Natural Resource Conservation Commission
Effective date: February 5, 1997
Proposal publication date: July 16, 1996
For further information, please call: (512) 239–4640
♦ ♦ ♦
Design Criteria For Sewerage Systems
30 TAC §§285.51–285.63
The repeals are adopted under Texas Water Code, §§5.103,
5.105, 5.120 and 26.040, and Texas Health and Safety Code,
§366.012, which provides the Texas Natural Resource Conser-
vation Commission (commission) with the authority to promul-
gate rules as necessary to carry out its powers and duties under
the codes and under the laws of the state and to establish and
approve all general policies of the commission.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Natural Resource Conservation Commission
Effective date: February 5, 1997
Proposal publication date: July 16, 1996
For further information, please call: (512) 239–4640
♦ ♦ ♦
Subchapter G. OSSF Enforcement
30 TAC §285.70
The new sections are adopted under Texas Water Code,
§§5.103, 5.105, 5.120 and 26.040, and Texas Health and
Safety Code, §366.012, which provides the Texas Natural
Resource Conservation Commission (commission) with the
authority to promulgate rules as necessary to carry out its
powers and duties under the codes and under the laws of the
state and to establish and approve all general policies of the
commission.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Natural Resource Conservation Commission
Effective date: February 5, 1997
Proposal publication date: July 16, 1996
For further information, please call: (512) 239–4640
♦ ♦ ♦
Subchapter H. Treatment and Disposal of Grey-
water
30 TAC §285.80
The new sections are adopted under Texas Water Code,
§§5.103, 5.105, 5.120 and 26.040 and Texas Health and Safety
Code, §366.012 which provides the Texas Natural Resource
Conservation Commission (commission) with the authority to
promulgate rules as necessary to carry out its powers and duties
under the codes and under the laws of the state and to establish
and approve all general policies of the commission.
§285.80. Treatment and Disposal of Greywater.
New construction or modification to an existing greywater con-
veyance, treatment, storage or disposal system outside of a structure
or building must be carried out in accordance with provisions of this
chapter and any established requirements of the permitting authority.
Any new construction or modification to an existing greywater reuse
or reuse conveyance system associated with a structure or building
must be carried out in accordance with requirements of the State
Board of Plumbing Examiners.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Natural Resource Conservation Commission
Effective date: February 5, 1997
Proposal publication date: July 16, 1996
For further information, please call: (512) 239–4640
♦ ♦ ♦
Subchapter I. Appendices
30 TAC §285.90, §285.91
The new sections are adopted under Texas Water Code,
§§5.103, 5.105, 5.120 and 26.040, and Texas Health and
Safety Code, §366.012, which provides the Texas Natural
Resource Conservation Commission (commission) with the
authority to promulgate rules as necessary to carry out its
powers and duties under the codes and under the laws of the
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state and to establish and approve all general policies of the
commission.
§285.90. Figures.
The following figures are necessary for the proper location, planning,
construction, and installation of an OSSF.
(1) Figure 1. Maximum Application Rates for Surface
Irrigation of Treated Effluent in Texas.
Figure 1: 285.90 (1)
(2) Figure 2. Affidavit to the Public.
Figure 2: 285.90 (2)
(3) Figure 3. Sample Testing and Reporting Record.
Figure 3: 285.90 (3)
(4) Figure 4. Typical Drainfields-Sectional View.
Figure 4: 285.90 (4)
(5) Figure 5. Typical Drainfields-Plan View.
Figure 5: 285.90 (5)
(6) Figure 6. Two Compartment Septic Tank.
Figure 6: 285.90 (6)
(7) Figure 7. Two Septic Tanks in Series.
Figure 7: 285.90 (7)
(8) Figure 8. Intermittent Sand Filters.
Figure 8: 285.90 (8)




The following tables are necessary for the proper location, planning,
construction, and installation of an OSSF.
(1) Table I. Effluent Loading Requirements Based on Soil
Classification.
Figure 1:285.91 (1)
(2) Table II. Septic Tank Minimum Liquid Capacity.
Figure 2: 285.91 (2)
(3) Table III. Wastewater Usage Rate.
Figure 3: 285.91 (3)
(4) Table IV. Required Testing and Reporting.
Figure 4: 285.91 (4)
(5) Table V. Criteria for Standard Subsurface Disposal
Methods.
Figure 5: 285.91
(6) Table VI. USDA Soil Textural Classifications.
Figure 6: 285.91 (6)
(7) Table VII. Yearly Average Net Evaporation
(Evaporation-Rainfall).
Figure 7:285.91 (7)
(8) Table VIII. OSSF Excavation Length (3 Feet in Width
or Less).
Figure 8:285.91 (8)
(9) Table IX. OSSF System Designation.
Figure 9: 285.91 (9)
(10) Table X. Minimum Required Separation Distances
for On-Site Sewage Facilities.
Figure 10: 285.91 (10)
(11) Table XI. Intermittent Sand Filter Media Specifica-
tions (ASTM C-33).
Figure 11: 285.91 (11)
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Natural Resource Conservation Commission
Effective date: February 5, 1997
Proposal publication date: July 16, 1996
For further information, please call: (512) 239–4640
♦ ♦ ♦
Administrative Requirements for On-Site Sewerage
30 TAC §§285.101–285.109
The repeals are adopted under Texas Water Code, §§5.103,
5.105, 5.120 and 26.040, and Texas Health and Safety Code,
§366.012, which provides the Texas Natural Resource Conser-
vation Commission (commission) with the authority to promul-
gate rules as necessary to carry out its powers and duties under
the codes and under the laws of the state and to establish and
approve all general policies of the commission.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Natural Resource Conservation Commission
Effective date: February 5, 1997
Proposal publication date: July 16, 1996
For further information, please call: (512) 239–4640
♦ ♦ ♦
Chapter 305. Consolidated Permits
The Texas Natural Resource Conservation Commission (com-
mission) adopts amendments to §§305.29, 305.30, 305.62,
305.125, 305.127, 305.151, 305.152, and 305.154, and new
§305.72, concerning Consolidated Permits. Section 305.127 is
adopted with changes to the proposed text as published in the
October 11, 1996, issue of the Texas Register (21 TexReg
9757); and §§305.29, 305.30, 305.62, 305.125, 305.151,
305.152, and 305.154, and new §305.72 are adopted without
changes and will not be republished.
Section §305.127(3)(E)(iii)(III)(-d-) is adopted with an amend-
ment to correct the spelling of the word "cessation."
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EXPLANATION OF ADOPTED RULE. The purposes of the
adopted changes are to maintain consistency with federal reg-
ulations applicable to the state Underground Injection Control
(UIC) Program, to maintain state primacy for the UIC Program,
to clarify existing rules and make editorial changes, and to pro-
vide more flexibility in modifying permits.
HEARINGS AND COMMENTERS. No hearings were held, and
no comments were received.
TAKINGS IMPACT ASSESSMENT. The commission has pre-
pared a Takings Impact Assessment for these rules pursuant to
Texas Government Code Annotated, §2007.043. The following
is a summary of that assessment. The specific purpose of the
rules is to incorporate federal language into current state regula-
tions so that the UIC Program can maintain compliance with the
federal program. The rules will substantially advance this spe-
cific purpose by allowing the commission to maintain primacy,
and thus state control, for the UIC Program. Promulgation and
enforcement of these rule amendments will not create a burden
on private real property.
These rule amendments are administrative in nature and do
not impose any additional or substantial burden on private
real property. UIC facilities are already subject to this federal
requirement, this amendment merely incorporates the federal
requirement into the state UIC Program. Also, because
this rulemaking is reasonably taken to fulfill an obligation
mandated by Federal Law, this rule amendment is excepted
from the Private Real Property Preservation Act pursuant to
§2007.3(b)(4) of Texas Government Code (the "Act").
Subchapter B. Emergency Orders, Temporary
Orders, and Executive Director Authorizations
30 TAC §305.29, §305.30
STATUTORY AUTHORITY. The amendments are adopted
under the Texas Water Code, §§5.103 and 5.105, and 27.019,
which authorizes the commission to promulgate rules necessary
to carry out the powers and duties under the provisions of the
Texas Water Code and other laws of the state, and under Texas
Health and Safety Code, §361.017 and §361.024 (Vernon
1992), which further authorizes the commission to promulgate
rules necessary to manage industrial solid waste and municipal
solid and hazardous wastes.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Natural Resource Conservation Commission
Effective date: February 11, 1997
Proposal publication date: October 11, 1996
For further information, please call: (512) 239–6087
♦ ♦ ♦
Subchapter D. Amendments, Modifications, Re-
newals, Transfers, Corrections, Revocation, and
Suspension of Permits
30 TAC §305.62, §305.72
The amendment and new rule are adopted under the Texas
Water Code, §§5.103, 5.105, and 27.019, which authorizes the
commission to adopt rules necessary to carry out the powers
and duties under the provisions of the Texas Water Code and
other laws of the state, and under Texas Health and Safety
Code, §361.017 and §361.024, which further authorizes the
commission to adopt rules necessary to manage industrial solid
waste and municipal solid and hazardous wastes.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Natural Resource Conservation Commission
Effective date: February 11, 1997
Proposal publication date: October 11, 1996
For further information, please call: (512) 239–6087
♦ ♦ ♦
Subchapter F. Permit Characteristics and Condi-
tions
30 TAC §305.125, §305.127
The amendments are adopted under the Texas Water Code,
§§5.103, 5.105, and 27.019, which authorizes the commission
to promulgate rules necessary to carry out the powers and du-
ties under the provisions of the Texas Water Code and other
laws of the state, and under Texas Health and Safety Code,
§361.017 and §361.024 (Vernon 1992), which further autho-
rizes the commission to promulgate rules necessary to man-
age industrial solid waste and municipal solid and hazardous
wastes.
§305.127. Conditions to be Determined for Individual Permits.
Conditions to be determined on a case-by-case basis according to the
criteria set forth herein, and when applicable, incorporated into the
permit expressly or by reference, are:
(1) Duration.
(A) Injection well permits.
(i) Permits for Class I and Class V wells shall be
for a fixed term not to exceed ten years.
(ii) Permits for Class III wells or projects may be
for the life of the well or project, and shall be reviewed at least once
every five years.
(B) Solid waste permits.
(i) Hazardous waste permits shall be for a fixed
term not to exceed ten years.
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(ii) Other solid waste permits may be for the life of
the project.
(iii) (No change.)
(C) Waste discharge permits.
(i) Texas pollutant discharge elimination system
(TPDES) permits, including sludge permits, shall be for a term not
to exceed five years.
(ii) All other permits shall be as follows:
(I) Permits which authorize a direct discharge
of wastewater into a surface drainageway shall be for a term not to
exceed five years.
(II) Confined animal feeding operation permits
may be for the life of the project.
(III) Other wastewater permits, including per-
mits which regulate land disposal systems, shall be for a term not
to exceed ten years.
(D) Drilled or mined shaft permits. Drilled or mined
shaft permits which authorize operation of a drilled or mined shaft
shall be for a term not to exceed ten years.
(E) (No change.)
(F) Duration of permit. The executive director may
recommend that a permit be issued and the commission may issue
any permit, for a duration less than the full allowable term under this
section.
(2) (No change.)
(3) Schedule of compliance.
(A) A schedule of compliance prescribing a timetable
for achieving compliance with the permit conditions, the appropriate
law, and regulations may be incorporated into a permit. The schedule
shall require compliance as soon as possible and may set interim dates
of compliance. For injection wells, compliance shall be required not
later than three years after the effective date of the permit. For
TPDES permits the schedule of compliance shall require compliance
not later than authorized by Chapter 307 of this title (relating to Texas
Surface Water Quality Standards)
(B) - (C) (No change.)
(D) For TPDES permits the following additional
conditions apply:
(i)-(iii) (No change.)
(E) For UIC permits, the time for compliance shall
require compliance as soon as possible, and in no case later than
three years after the effective date of the permit. Except as provided
in clause (iii)(I)(-b-) of this subparagraph, if a permit establishes a
schedule of compliance which exceeds one year from the date of
permit issuance, the schedule shall set forth interim requirements and
the dates for their achievement.
(i) The time between interim dates shall not exceed
one year.
(ii) If the time necessary for completion of any
interim requirement is more than one year and is not readily divisible
into stages for completion, the permit shall specify interim dates for
the submission of reports of progress toward completion of the interim
requirements and indicate a projected completion date.
(iii) A permit applicant or permittee may cease
conducting regulated activities (by plugging and abandonment) rather
than continue to operate and meet permit requirements as follows:
(I) If the permittee decides to cease conducting
regulated activities at a given time within the term of a permit which
has already been issued:
(-a-) The permit may be modified to contain
a new or additional schedule leading to timely cessation of activities;
or
(-b-) The permittee shall cease conducting
permitted activities before noncompliance with any interim or final
compliance schedule requirement already specified in the permit.
(II) If the decision to cease conducting regulated
activities is made before issuance of a permit whose term will include
the ceasation date, the permit shall contain a schedule leading to
ceasation of activities which will ensure timely compliance with
applicable requirements.
(III) If the permittee is undecided whether to
cease conducting regulated activities, the executive director may issue
or modify a permit to contain two schedules as follows:
(-a-) Both schedules shall contain an identi-
cal interim deadline requiring a final decision on whether to cease
conducting regulated activities no later than a date which ensures
sufficient time to comply with applicable requirements in a timely
manner if the decision is to continue conducting regulated activities;
(-b-) One schedule shall lead to timely com-
pliance with applicable requirements;
(-c-) The second schedule shall lead to ces-
sation of regulated activities by a date which will ensure timely com-
pliance with applicable requirements;
(-d-) Each permit containing two schedules
shall include a requirement that after the permittee has made a final
decision under item (-a-) of this subclause, it shall follow the schedule
leading to compliance if the decision is to continue conducting
regulated activities, and follow the schedule leading to cessation if
the decision is to cease conducting regulated activities.
(IV) The applicant’s or permittee’s decision to
cease conducting regulated activities shall be evidenced by a firm
public commitment satisfactory to the executive director, such as a
resolution of the board of directors of a corporation.
(4) - (6) (No change.)
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
gency’s legal authority.




Texas Natural Resource Conservation Commission
Effective date: February 11, 1997
Proposal publication date: October 11, 1996
For further information, please call: (512) 239–6087
♦ ♦ ♦
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Subchapter H. Additional Conditions for Injec-
tion Well Permits
30 TAC §§305.151, 305.152, 305.154
The amendments are adopted under the Texas Water Code,
§§5.103, 5.105, and 27.019, which authorizes the commission
to promulgate rules necessary to carry out the powers and
duties under the provisions of the Texas Water Code and
other laws of the state, and under Texas Health and Safety
Code, §361.017 and §361.024, which further authorizes the
commission to promulgate rules necessary to manage industrial
solid waste and municipal solid and hazardous wastes.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Natural Resource Conservation Commission
Effective date: February 11, 1997
Proposal publication date: October 11, 1996
For further information, please call: (512) 239–6087
♦ ♦ ♦
Chapter 310. Use of Reclaimed Water
Subchapter A. Use of Reclaimed Water
30 TAC §§310.1–310.18
The Texas Natural Resource Conservation Commission (com-
mission) adopts the repeal of existing §§310.1-310.18 relating
to: the use of reclaimed water (i.e., treated wastewater); general
requirements for producers, providers, and users of reclaimed
water; quality criteria; specific uses and reporting requirements
for reclaimed water; and alternative and pre-existing reclaimed
water systems. The repeals are adopted without any changes
to the proposed text as published in the July 26, 1996, issue of
the Texas Register (21 TexReg 6961).
EXPLANATION OF ADOPTED RULE
The proposed repeal of Chapter 310 imposes a numbering
change that implements a reorganization of commission rules,
by moving this chapter to the area of Title 30 of the Texas
Administrative Code that is being reserved for rules related to
water programs in Chapters 200-299.
TAKINGS IMPACT ASSESSMENT
The commission has prepared a Takings Impact Assessment
for these rules pursuant to Texas Government Code Annotated,
§2007.043. The following is a summary of that Assessment.
The specific purpose of the proposed rule is to ease the
burden on the commission and those regulated by the rule
in authorizing the use of reclaimed water. Promulgation and
enforcement of these rules will not create a burden on private
real property which is the subject of the rules.
HEARINGS AND COMMENTERS
A public hearing was held August 13, 1996, in Austin. No
public testimony was offered at the public hearing. The public
comment period closed on August 26, 1996. No comments
were received in reference to the repealed sections.
STATUTORY AUTHORITY
The repeals are adopted under the Texas Water Code, §5.102,
which provides the commission with general powers to carry out
duties under the Texas Water Code and §5.103, which provides
the commission with the authority to adopt any rules necessary
to carry out the powers and duties under the provisions of the
Texas Water Code and other laws of this state.
The repeals are adopted under the Texas Water Code, §5.102,
which provides the commission with general powers to carry out
duties under the Texas Water Code and §5.103, which provides
the commission with the authority to adopt any rules necessary
to carry out the powers and duties under the provisions of the
Texas Water Code and other laws of this state.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Natural Resource Conservation Commission
Effective date: February 12, 1997
Proposal publication date: July 26, 1996
For further information, please call: (512) 239–4640
♦ ♦ ♦
TITLE 31. NATURAL RESOURCES AND
CONSERVATION
Part X. Texas Water Development Board
Chapter 363. Financial Assistance Programs
Subchapter E. Economically Distressed Areas
Program
31 TAC §363.505
The Texas Water Development Board (the board) adopts an
amendment to §363.505, concerning Calculation of Financial
Assistance without changes to the proposed text as published
in the November 12, 1996, issue of the Texas Register (21
TexReg 11070).
The amendment provides a revised methodology for determin-
ing the amount and form of financial assistance on applications
requesting an increase in the amount of financial assistance
previously provided by the Board for projects under the Eco-
nomically Distressed Areas Program. The proposed method
for determining the amount of the loan for project increases
would be to determine a grant to loan ratio based on the cur-
rent Board methodology for determining the amount and form
of financial assistance, to also determine the amount of the loan
for the increase based on the grant to loan ratio originally given
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